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REQUEST FOR PROPOSALS (RFP)

for
Design/Engineering/Environmental/Bidding Support
Professional Consulting Services

DINUBA FLOOD MITIGATION PROJECT

Date Announced:
April 22, 2024

PROPOSALS DUE:

May 20, 2024 no later than 4:00 PM

CITY OF DINUBA
Public Works Department
1088 E. Kamm Avenue
Dinuba, CA 93618

CONTACT INFORMATION
Contact via e-mail preferred
Elva Patino, Business Manager

epatino@dinuba.ca.gov



Request for Proposal (RFP) to Provide Professional Consulting Services

Background: The City of Dinuba is located in Tulare County in California’s San
Joaquin Valley. Dinuba is centrally located, approximately 180 miles north of Los
Angeles and 200 miles south of the San Francisco Bay Area. The City's economy is
driven by agriculture and offers small town charm to its approximate 25,000
residents. Established in 1888 and incorporated in 1906, Dinuba has had a consistent
growth pattern ranking fourth in population of the eight incorporated cities in Tulare
County. Although agriculture is Dinuba’s dominant economic activity, the community
has had an active commercial and industrial base for many years.

The proposed project will reduce the frequency of flooding in multiple areas of the City
of Dinuba. The project will modify the city’s existing storm water system
infrastructure to improve system efficiency and capacity, resulting in equitable
mitigation and long-lasting benefits in a disadvantaged community. The Pamela and
Centennial basins are proposed to be modified to increase storm water retention and
infiltration capacity by employing nature-based solutions in order to reduce the city’s
flood risk. Modifying the basins will help achieve multiple benefits, including helping
the City meet its groundwater recharge goals. The proposed project will reduce
community risk by ensuring the City’s storm water infrastructure is capable of
collecting, conveying, and retaining storm water runoff efficiently and effectively
during and after storm events. The implementation of the proposed project will ensure
the city’s high-impact, critical infrastructure is protected against future storms with
increased intensities.

1. Project Description

Phase I of this project will include conducting hydrologic and hydraulic (H&H)
studies and developing 100% design plans for the 3-acre project area in southwest
Tulare County, California. Geotechnical borings at the existing Pamela Storm Water
Basin, (see exhibit “A” project area map) will be completed as a requirement for the
hydrologic study. Vertical extents of the disturbance shall be maximum of 15 feet
and horizontal extents will be from approximately 6 inches to maximum of 1 foot.
Environmental documents for CEQA and any biological and cultural resources
studies will be completed and conducted pursuant with NEPA, ESA and NHIP
regulations.

The engineering consultant will develop a preliminary engineering design to protect
the community from intense rain events to reduce the risk of future flood damage.
The project will be reviewed by CalOES and FEMA for approval and once approved,
the mitigation actions from the engineering design will be implemented in Phase II.



2. Scope of Services

#

10

11

Task Name Description

Project Project Manager shall provide project oversight, coordinate and

Management facilitate project meetings, and monitor project schedule.

Technical Studies |Consultant shall conduct studies to obtain hydrologic and hydraulic
data.

Environmental & Consultant shall prepare environmental documents for CEQA and any

Historic necessary studies for NEPA.

Preservation

Documents

Permitting The Consultant shall submit any documents required for permitting the
project.

30% Design Consultant shall provide 30% design plans, and if necessary, an updated

Documents cost estimate and Benefit Cost Analysis. (BCA)

60% Design Consultant shall provide 60% design plans, and if necessary, an updated

Documents cost estimate and BCA.

90% Design Consultant shall provide 90% design plans, and if necessary, an updated

Documents cost estimate and BCA.

Final Design Consultant shall provide 100% design plans, and if necessary, an

Documents updated cost estimate and BCA.

Final Benefit Cost |Consultant shall update the BCA after the final cost estimate is
Analysis (BCA)  completed.

Deliverables Consultant shall provide Phase I final design plans, specifications and
to CalOES cost estimates to CalOES for Review.

Construction Advertise request Implementation of Phase II (construction) for
Procurement/ proposals. Receive proposals on bid opening date. Review and evaluate
Bidding proposals. Present Staff Report and Resolution during City Council
Assistance meeting to award contract to most qualified consultant based on

evaluation.



3. Selection Process

Proposals will be reviewed by a Selection Committee. Consultants are encouraged
to keep their proposals brief and relevant to the specific work required. The
Committee will rank the consultants based upon the materials submitted. At the
discretion of the Selection Committee, some consultants may be invited to
participate in an interview to further discuss qualifications. After interviews, if
applicable, the Selection Committee will make a recommendation to the City
Manager. If City Manager is agreeable to Selection Committee’s recommendation,
the selected firm will be contacted and the City will initiate “Best and Final Offer”
contract negotiations. If the Selection Committee is able to arrive at a mutually
agreeable Best and Final Offer, the selected firm will be recommended for contract
award at the earliest City Council meeting convenient to the City. Final contract
award shall be contingent on City Council approval.

The successful consultant will be expected to enter into the attached Professional
Services Agreement (PSA) Attachment “A”. Any consultant with issues or challenges
pertaining to the City’s standard PSA must advise the City as part of the consultant’s
proposal. It shall be the responsibility of prospective consultants to review all
sections and exhibits of the PSA, including insurance requirements. Otherwise, the
City will assume that the consultant is able to enter into the PSA and fulfill all terms
and requirements set therein.

The “Dinuba Flood Mitigation Project” will be funded with California Governor’s
Office of Emergency Services (CALOES) Federal Grant. Funds requiring the selected
Consultant to comply with all applicable federal CALOES & FEMA Contract
Provisions, see Attachment “B”.

4. Proposal Format
Proposals shall include the following items:
A. Cover Letter

i.  The name, address, phone number, and email address of consultant’s
contact person for the remainder of the selection process.
ii. Any qualifying statements or comments regarding the consultant’s
proposal, the information provided in the RFP, or the proposed PSA.
iii.  Identification of sub-contractors and their responsibilities.

B. Company Qualifications

This section shall not exceed two pages. Provide: the firm’s general qualifications,
location of the office from which services will be provided, licenses and



certifications possessed by firm; the type of entity, the names of the firm’s officers,
principals and owners.

C. Discipline Specific Experience

Alist of similar projects completed, including a brief scope of work and other relevant
information no older than five years; and

D. References
Provide a minimum of three (3) public agency references.
E. Project Staff Qualifications

i.  Provide a Project organization chart showing the names and
responsibilities of key personnel to be assigned to provide the subject
services.

ii.  Provide the total number of hours each person on the project team will
work on each project task.

iii.  Provide resumes for each team member assigned to perform services for
project.

F. Project Schedule

In order to assess duration and resources, the project planning and scheduling of
tasks should be done using a Gantt chart. The maximum length of the contract not to
exceed 24 months.
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Submit a chart identifying each task required to complete the identified scope of
work. Each task shall include the total hours each Project Team member will work on
the task, their hourly rate and a total cost per task. A grand total for all tasks including
an estimate for deliverables shall be provided. This grant total shall be identified as a
“not-to-exceed” fee in the Professional Services Agreement the City will execute with
the selected consultant.

Proposals should be submitted via email only to Elva Patino at epatino@dinuba.ca.gov
no later than 4:00PM on May 20, 2024.

5. Consultant Selection Procedure & Schedule

Selection Procedure - The City will evaluate proposals submitted, and select the
most qualified consultant for the services being offered. In evaluating the proposals,
the City will consider and weigh the following factors:

e 15% - Completeness of the proposals and compliance with the required
format.

e 35% - Experience and qualifications of the firm and the Project team
members.

e 30% - Approach and understanding to provide services in an efficient and
cost effective manner and in compliance with applicable standards and
requirements.

e 10% - Cost Proposal.

e 10% - References and performance records on similar assignments.

Selection Schedule - The following estimated schedule will be used for the
procurement of services:

A. Request for Proposals Announced........coveenenserreenennne April 22, 2024
B. Deadline for QUesStions .......cccvvereneneresssenessssenseseessssesennes May 3, 2024

C. Responses to QUESLIONS......cooccueveeriivneeieniitie e e e May 10, 2024
D. Request for Proposals DUue........cocmnerineenresnerneeseeseenennenns May 20, 2024
E. Contract Negotiations Completed.......cccomnrenrenrenrererrernennes May 27,2024
F. Award of Contract by City Council ........ccccoeemerreererrcerennenns June 11, 2024

Any questions related to this RFP shall be submitted in writing to the attention of Elva
Patino via email at epatino@dinuba.ca.gov. Questions shall be submitted before 4:00 PM on
May 3, 2024. Responses will be posted on Ciplist.com by 4:00 pm on May 10, 2024.

The City reserves the right to alter the schedule as may be necessary.


mailto:epatino@dinuba.ca.gov

6. General Conditions

A.

The City of Dinuba shall not be liable for any pre-contractual expenses incurred
by any proposing firm (proponent) in response to this RFP, nor shall any
proponent include such expenses as part of the proposed cost. Pre-
contractual expenses include any expense incurred in preparing a proposal
and negotiating any terms with the City.

The City reserves the right to withdraw this RFP at any time without prior
notice and to reject any and all proposals submitted without indicating any
reasons. Any award of contract for services will be made to the Consultant
that is best qualified and most responsive in the opinion of the City.

The City reserves the right to reject any and all Proposals. The City expressly
reserves the right to postpone the opening of submittals for its own
convenience and to reject any and all submittals responding to this RFP.

Consultant must agree to indemnify, hold harmless and defend the City, it
officers, agents and assigns from any and all liability or loss resulting from
any suits, claims, or actions brought against the City which result directly or
indirectly from the wrongful or negligent actions of the consultant in the
performance of the Agreement.

Consultant, at its own cost and expense, shall procure and maintain
insurance coverages as required by the Professional Services Agreement
(Attachment A).

Consultant will be required to comply with all applicable labor laws
including those applicable to equal opportunity employment provisions.

Consultant is required to have in full force and effect all licenses and permits
required by all applicable laws. Consultant shall obtain a City of Dinuba
Business License during the term of the Agreement.

Consultant, its agents, and employees shall comply with all laws, ordinances,
rules and regulations of the Federal see Attachment ‘B’ and State governments,
the County of Tulare, the City of Dinuba and all governing bodies having
jurisdiction applying to work done under the Agreement.

The City reserves the right to negotiate special requirements and proposed
service levels using the selected proposal as a basis. Compensation for
services will be negotiated with the Consultant.

Consultant shall not sublet any portion of the Agreement with the City without
express written permission of the Director of Public Works or his/her



designated representative.

. The City reserves the right to review and approve qualifications of
subcontracting firms or persons. Substitutions that are not approved are
considered sufficient grounds for termination of the Agreement.

The City, or any of its duly authorized representative, shall have access to
and the right to examine, audit, excerpt, copy or transcribe any pertinent
transaction, activity, time and work records, employment records, or other
records relating to personnel employed by the Consultant. Such material,
including pertinent cost accounting, financial records and proprietary data, will
be kept and maintained by Consultant for a period of at least four years after
completion of a Consultant’s performance unless the City’s written permission
is given to dispose of same prior to that time.

. All response to this RFP shall become the property of the City of Dinuba
and will be retained or disposed of accordingly.

. No amendments, additions, or alterations shall be accepted after the
submission deadline.

. All documents, records, designs, and specifications developed by the
Consultant in the course of providing services to the City, shall become the
property of the City. Anything considered proprietary should be so designated
by the Consultant.

Acceptance by the City of any qualifications submitted pursuant to this RFP
shall not constitute any implied intent to enter into an Agreement for services.

. The City reserves the right to issue written notice to all interested parties of
any change in the qualifications submission schedule should the City
determine, at its sole discretion, that such changes are necessary.

If Consultant will employ subcontractors, consultant shall involve small
minority businesses, women’s business enterprises, and labor surplus area
firms (collectively, target firms) in the procurement process by taking the
following steps:

1. Place qualified socioeconomic firms on solicitation lists;

2. Assure that socioeconomic firms are solicited whenever they are
potential sources;



3. Divide total requirements, when economically feasible, into smaller
tasks or quantities;

4. Establish delivery schedules, where the requirements permits, which
encourage participation by socioeconomic firms;

5. Use the services and assistance, as appropriate, of such organizations as
the Small Business Administration and the Minority Business
Development Agency of the Department of Commerce; and

6. Require prime contractors to take steps (1) through (5) if they use
subcontractors.

Follow 2 CFR 200.321 when it comes to the 6 affirmative steps. To assist with
direct solicitation, the links below can be leveraged to develop a vendor list
that meets the M/WBE categories:

e (CalEProcure supplier search page:
https://caleprocure.ca.gov/pages/PublicSearch /supplier-search.aspx
e SBA PRO-Net search page: https://web.sba.gov/pro-
net/search/dsp dsbs.cfm
e Supplier Clearinghouse: https://sch.thesupplierclearinghouse.com

Protest Procedures

Because it is essential that bidders, offerors, and contractors have confidence in the
procurement procedures for soliciting and awarding contracts, it is the policy of the
Purchasing Division to offer all bidders, offerors, and contractors the opportunity to
appeal award of purchase of contracts. The following procedures shall apply in regard
to appeals by prospective bidders, offerors, or contractors:

a.  Any actual or prospective bidder, offeror, or contractor who is aggrieved in
connection with the solicitation or award of contract may protest to the City
of Dinuba Purchasing Agent and/or the Chief of Financial Officer.

b.  Appeals must be submitted in writing within five (5) working days after
such aggrieved person knows, should have reasonably known, or could
reasonably be expected to know of the facts giving rise thereto.

c.  Appeals shall be submitted to the City of Dinuba Purchasing Agent, 405 E.
El Monte Way, Dinuba, CA 93618. Appeals should address only areas
regarding bid contradictions procurement errors quotation rating
discrepancies, legality of procurement context, conflict of interest in rating


https://www.ecfr.gov/current/title-2/section-200.321

process, and inappropriate or unfair competitive procurement grievance
regarding the bid process.

The City of Dinuba Purchasing Agent or Chief Financial Officer shall have
the authority to settle and resolve a protest of an aggrieved bidder, offeror,
or contractor, actual or prospective, concerning the solicitation or award of
contract. The Purchasing Agent will provide a written response to the
complaint with in five (5) working days unless the complaint is notified
more time is required.

If the protest cannot be resolved by mutual agreement, or if the protesting
bidder in not satisfied with the decision of the Purchasing Agent and/or
Chief Financial Officer, he/she shall have the right to appeal to the City
Manager within five (5) business days after notification of the Purchasing
Agent’s decision.

If the protesting bidder is not satisfied with the decision of the City Manager
the final level of appeal is with the City Council. Complainant may appear at
the City Council meeting to be heard by Council.

In general, the filing of a protest should cause the solicitation proceedings,
which are subject to protest, to be halted until the appeal is resolved. In
order to allow essential City functions to continue, the City may proceed
with the solicitation or award of contract, despite the protest, upon an
adequate determination in writing by the City’s Purchasing Agent or
Administrative Services Director that such action is necessary. It is expected
that such determination will occur only in those few circumstances where
it is necessary to protect a substantial interest of the City of Dinuba.

In effort to limit frivolous protest, protesters who file two (2) within twelve
(12) calendar months, whose protests are not resolved in their favor, may
be withheld from future bids.



EXHIBIT A

Project Area Map

CITY OF DINUBA
HAZARD MITIBATION GRANT PROGRAM
GENERAL MAP OF AREA WITH PROJEGT SITES
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ATTACHMENT ‘A’

AGREEMENT FOR CONSULTANT SERVICES BETWEEN
THE CITY OF DINUBA AND

This AGREEMENT FOR CONSULTANT SERVICES ("AGREEMENT"), is made and entered into this
day of 20___, by and among the City of Dinuba, a California municipal
corporation ("CITY") and ("CONSULTANT").

In consideration of the mutual covenants and conditions set forth herein, the parties agree as
follows:

SECTION 1. TERM OF AGREEMENT

Subject to the provisions of SECTION 19 "TERMINATION OF AGREEMENT" of this AGREEMENT,
the term of this AGREEMENT shall be for a period of one (1) year from the date of execution of
this AGREEMENT, as first shown above, or until both parties express in a writing that the services
to be performed under this AGREEMENT are completed. Such term may be extended upon
written agreement of both parties to this AGREEMENT.

SECTION 2. SCOPE OF SERVICES

CONSULTANT agrees to perform the services set forth in EXHIBIT "A" "SCOPE OF SERVICES".
EXHIBIT “A” “SCOPE OF SERVICES” IS HEREBY INCLUDED AS AN OPERATIVE PART OF THIS
AGREEMENT.

SECTION 3. ADDITIONAL SERVICES

CONSULTANT shall not be compensated for any services rendered in connection with its
performance of this AGREEMENT which are in addition to or outside of those set forth in this
AGREEMENT or listed in EXHIBIT "A" "SCOPE OF SERVICES", unless such additional services are
authorized in advance and in writing by the City Council or City Manager of CITY. CONSULTANT
shall be compensated for any such additional services in the amounts and in the manner agreed
to by the City Council or City Manager.

SECTION 4. COMPENSATION AND METHOD OF PAYMENT
(a) Subject to any limitations set forth in this AGREEMENT, CITY agrees to pay

CONSULTANT the amounts specified in EXHIBIT "B" "COMPENSATION" EXHIBIT “B”
“COMPENSATION” IS HEREBY INCLUDED AS AN OPERATIVE PART OF THIS



AGREEMENT..-The total compensation, including reimbursement for actual expenses,
shall not exceed ($?) dollars, unless additional compensation is approved in writing
by the City Council or City Manager.

(b) Each month CONSULTANT shall furnish to CITY an original invoice for all work
performed and expenses incurred during the preceding month. The invoice shall
detail charges by the following categories: labor (by sub-category), travel, materials,
equipment, supplies, sub-consultant contracts and miscellaneous expenses. CITY
shall independently review each invoice submitted by the CONSULTANT to determine
whether the work performed and expenses incurred are in compliance with the
provisions of this AGREEMENT. In the event that no charges or expenses are disputed,
the invoice shall be approved and paid according to the terms set forth in subsection
(c). In the event any charges or expenses are disputed by CITY, the original invoice
shall be returned by CITY to CONSULTANT for correction and resubmission.

(c) Except as to any charges for work performed or expenses incurred by CONSULTANT
which are disputed by CITY, CITY will use its best efforts to cause CONSULTANT to be
paid within thirty (30) days of receipt of CONSULTANT's invoice.

(d) Payment to CONSULTANT for work performed pursuant to this AGREEMENT shall not
be deemed to waive any defects in work performed by CONSULTANT.

SECTION 5. INSPECTION AND FINAL ACCEPTANCE.

CITY may inspect and accept or reject any of CONSULTANT'S work under this AGREEMENT, either
during performance or when completed. CITY shall reject or finally accept CONSULTANT'S work
within sixty (60) days after submitted to CITY. CITY shall reject work by a timely written
explanation, otherwise CONSULTANT'S work shall be deemed to have been accepted. CITY'S
acceptance shall be conclusive as to such work except with respect to latent defects, fraud and
such gross mistakes as amount to fraud. Acceptance of any of CONSULTANT'S work by CITY shall
not constitute a waiver of any of the provisions of this AGREEMENT including, but not limited to,
sections 15 and 16, pertaining to indemnification and insurance, respectively.

SECTION 6. OWNERSHIP OF DOCUMENTS.

All original maps, models, designs, drawings, photographs, studies, surveys, reports, data, notes,
computer files, files and other documents prepared, developed or discovered by CONSULTANT
in the course of providing any services pursuant to this AGREEMENT shall become the sole
property of CITY and may be used, reused or otherwise disposed of by CITY without the
permission of the CONSULTANT. Upon completion, expiration or termination of this
AGREEMENT, CONSULTANT shall turn over to CITY all such original maps, models, designs,



drawings, photographs, studies, surveys, reports, data, notes, computer files, files and other
documents.

SECTION 7. CONSULTANT'S BOOKS AND RECORDS.

(a) CONSULTANT shall maintain any and all documents and records demonstrating or

relating to CONSULTANT'S performance of services pursuant to this AGREEMENT.
CONSULTANT shall maintain any and all ledgers, books of account, invoices, vouchers,
canceled checks, or other documents or records evidencing or relating to work,
services, expenditures and disbursements charged to CITY pursuant to this
AGREEMENT. Any and all such documents or records shall be maintained in
accordance with generally accepted accounting principles and shall be sufficiently
complete and detailed so as to permit an accurate evaluation of the services provided
by CONSULTANT pursuant to this AGREEMENT. Any and all such documents or
records shall be maintained for three years from the date of execution of this
AGREEMENT and to the extent required by laws relating to audits of public agencies
and their expenditures.

(b) Any and all records or documents required to be maintained pursuant to this section

(c)

shall be made available for inspection, audit and copying, at any time during regular
business hours, upon written request by CITY or its designated representative. Copies
of such documents or records shall be provided directly to the CITY for inspection,
audit and copying when it is practical to do so; otherwise, unless an alternative is
mutually agreed upon, such documents and records shall be made available at
CONSULTANT'S address indicated for receipt of notices in this AGREEMENT.

Where CITY has reason to believe that any of the documents or records required to
be maintained pursuant to this section may be lost or discarded due to dissolution or
termination of CONSULTANT'S business, CITY may, by written request, require that
custody of such documents or records be given to the requesting party and that such
documents and records be maintained by the requesting party. Access to such
documents and records shall be granted to CITY, as well as to its successors in interest
and authorized representatives.

SECTION 8. STATUS OF CONSULTANT.

(a) CONSULTANT is and shall at all times remain a wholly independent contractor and not

an officer, employee or agent of CITY. CONSULTANT shall have no authority to bind
CITY in any manner, nor to incur any obligation, debt or liability of any kind on behalf



of or against CITY, whether by contract or otherwise, unless such authority is expressly
conferred under this AGREEMENT or is otherwise expressly conferred in writing by
the City Council or City Manager or his or her duly authorized representative.

(b) The personnel performing the services under this AGREEMENT on behalf of
CONSULTANT shall at all times be under CONSULTANT'S exclusive direction and
control. Neither CITY, nor any elected or appointed boards, officers, officials,
employees or agents of CITY, shall have control over the conduct of CONSULTANT or
any of CONSULTANT'S officers, employees or agents, except as set forth in this
AGREEMENT. CONSULTANT shall not at any time or in any manner represent that
CONSULTANT or any of CONSULTANT'S officers, employees or agents are in any
manner officials, officers, employees or agents of CITY.

(c) Neither CONSULTANT, nor any of CONSULTANT'S officers, employees or agents, shall
obtain any rights to retirement, health care or any other benefits which may
otherwise accrue to CITY'S employees. CONSULTANT expressly waives any right
CONSULTANT may have to any such rights.

SECTION 9. STANDARD OF PERFORMANCE.

CONSULTANT represents and warrants that it has the qualifications, experience and facilities
necessary to properly perform the services required under this AGREEMENT in a thorough,
competent and professional manner. CONSULTANT shall at all times faithfully, competently and
to the best of its ability, experience and talent, perform all services described herein. In meeting
its obligations under this AGREEMENT, CONSULTANT shall employ, at a minimum, generally
accepted standards and practices utilized by persons engaged in providing services similar to
those required of CONSULTANT under this AGREEMENT.

SECTION 10. COMPLIANCE WITH APPLICABLE LAWS; PERMITS AND LICENSES.

CONSULTANT shall keep itself informed of and comply with all applicable federal See Exhibit ‘D”,
state and local laws, statutes, codes, ordinances, regulations and rules in effect during the term
of this AGREEMENT. CONSULTANT shall obtain any and all licenses, permits and authorizations
necessary to perform the services set forth in this AGREEMENT. Neither CITY, nor any elected or
appointed boards, officers, officials, employees or agents of CITY, shall be liable, at law or in
equity, as a result of any failure of CONSULTANT to comply with this section.

SECTION 11. NONDISCRIMINATION.



CONSULTANT shall not discriminate, in any way, against any person on the basis of race, color,
religious creed, national origin, ancestry, sex, age, physical handicap, medical condition or marital
status in connection with or related to the performance of this AGREEMENT.

SECTION 12. UNAUTHORIZED ALIENS.

CONSULTANT hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should CONSULTANT so
employ such unauthorized aliens for the performance of work and/or services covered by this
AGREEMENT, and should the any liability or sanctions be imposed against CITY for such use of
unauthorized aliens, CONSULTANT hereby agrees to and shall reimburse CITY for the cost of all
such liabilities or sanctions imposed, together with any and all costs, including attorneys' fees,
incurred by CITY. Furthermore, Consultant agrees to be subject to the duties and obligations set
forth in Section 15 of this AGREEMENT pertaining to indemnification if such liability arises against
City for violation of this section.

SECTION 13. CONFLICTS OF INTEREST.

(a) CONSULTANT covenants that neither it, nor any officer or principal of its firm, has or
shall acquire any interest, directly or indirectly, which would conflict in any manner
with the interests of CITY or which would in any way hinder CONSULTANT'S
performance of services under this AGREEMENT. CONSULTANT further covenants
that in the performance of this AGREEMENT, no person having any such interest shall
be employed by it as an officer, employee, agent or subcontractor without the express
written consent of the City Manager. CONSULTANT agrees to at all times avoid
conflicts of interest or the appearance of any conflicts of interest with the interests of
CITY in the performance of this AGREEMENT.

(b) CITY understands and acknowledges that CONSULTANT is, as of the date of execution
of this AGREEMENT, independently involved in the performance of non-related
services for other governmental agencies and private parties. CONSULTANT is
unaware of any stated position of CITY relative to such projects. Any future position
of CITY on such projects shall not be considered a conflict of interest for purposes of
this section.

SECTION 14. CONFIDENTIAL INFORMATION; RELEASE OF INFORMATION.
(a) Allinformation gained or work product produced by CONSULTANT in performance of

this AGREEMENT shall be considered confidential, unless such information is in the
public domain or already known to CONSULTANT. CONSULTANT shall not release or



disclose any such information or work product to persons or entities other than CITY
without prior written authorization from the City Manager, except as may be required
by law.

(b) CONSULTANT, its officers, employees, agents or subcontractors, shall not, without
prior written authorization from the City Manager or unless requested by the City
Attorney of CITY, voluntarily provide declarations, letters of support, testimony at
depositions, response to interrogatories or other information concerning the work
performed under this AGREEMENT. Response to a subpoena or court order shall not
be considered "voluntary" provided CONSULTANT gives CITY notice of such court
order or subpoena.

(c) If CONSULTANT, or any officer, employee, agent or subcontractor of CONSULTANT,
provides any information or work product in violation of this AGREEMENT, then CITY
shall have the right to reimbursement and indemnity from CONSULTANT for any
damages, costs and fees, including attorneys’ fees, caused by or incurred as a result
of CONSULTANT'S conduct.

(d) CONSULTANT shall promptly notify CITY should CONSULTANT, its officers, employees,
agents or subcontractors be served with any summons, complaint, subpoena, notice
of deposition, request for documents, interrogatories, request for admiss-ions or
other discovery request, court order or subpoena from any party regarding this
AGREEMENT and the work performed thereunder. CITY retains the right, but has no
obligation, to represent CONSULTANT or be present at any deposition, hearing or
similar proceeding. CONSULTANT agrees to cooperate fully with CITY and to provide
CITY with the opportunity to review any response to discovery requests provided by
CONSULTANT. However, this right to review any such response does not imply or
mean the right by CITY to control, direct, or rewrite said response.

SECTION 15. INDEMNIFICATION.

(a) CITY and its respective elected and appointed boards, officials, officers, agents,
employees and volunteers (individually and collectively, "INDEMNITEES") shall have no
liability to CONSULTANT or any other person for, and CONSULTANT shall indemnify, and
hold harmless INDEMNITEES from and against, any and all liabilities, damages, judgments,
reimbursement of reasonable related costs and expenses, including reasonable attorneys'
fees and disbursements (collectively "CLAIMS"), which INDEMNITEES may suffer or incur
or to which INDEMNITEES may become subject by reason of or arising out of any injury to
or death of any person( s ), damage to property, loss of use of property, economic loss or
otherwise occurring to the extent found to be as a result of or caused by the
CONSULTANT'S negligent performance of or negligent failure to perform any services



under this AGREEMENT or by the negligent or willful acts or omissions of CONSULTANT,
its agents, officers, directors, subcontractors or employees, committed in performing any
of the services under this AGREEMENT.

(b) If any action or proceeding is brought against INDEMNITEES by reason of any of the
matters against which CONSUL TANT has agreed to indemnify INDEMNITEES as provided
above, CONSULTANT shall reimburse City's reasonable defense costs tied directly to
CONSULTANT'S determined percentage of fault as set forth in California Civil Code 2782.8
as it is written as of the date of this Agreement. Furthermore, per Civil Code 2728.8, a
design professional consultant shall only be liable to the extent specified in Civil Code
2728.8. Upon notice from City, CONSULTANT shall defend INDEMNITEES by counsel
acceptable to CITY, such acceptance not to be unreasonably withheld. The insurance
required to be maintained by CONSUL TANT under Section 16 shall ensure CONSULTANT'S
obligations under this section, but the limits of such insurance shall not limit the liability
of CONSUL TANT hereunder. The provisions of this section shall survive the expiration or
earlier termination of this AGREEMENT.

(c) If any action or proceeding is brought against INDEMNITEES by reason of any of the
matters against which CONSULTANT has agreed to indemnify INDEMNITEES as provided
above, CONSULTANT, upon notice from CITY, shall defend INDEMNITEES at by counsel
acceptable to CITY, such acceptance not to be unreasonably withheld. INDEMNITEES
need not have first paid for any of the matters to which INDEMNITEES are entitled to
indemnification in order to be so indemnified. The insurance required to be maintained
by CONSULTANT under Section 16 shall ensure CONSULTANT'S obligations under this
section, but the limits of such insurance shall not limit the liability of CONSULTANT
hereunder. The provisions of this section shall survive the expiration or earlier
termination of this AGREEMENT.

SECTION 16. INSURANCE.

CONSULTANT agrees to obtain and maintain in full force and effect during the term of this
AGREEMENT the insurance policies set forth in EXHIBIT "C" "INSURANCE" and made a part of this
AGREEMENT. All insurance policies shall be subject to approval by CITY as to form and content.
These requirements are subject to amendment or waiver if so approved in writing by the City
Manager. CONSULTANT agrees to provide CITY with copies of required policies upon request.

SECTION 17. ASSIGNMENT.

The expertise and experience of CONSULTANT are material considerations for this AGREEMENT.
CITY has an interest in the qualifications of and capability of the persons and entities who will
fulfill the duties and obligations imposed upon CONSULTANT under this AGREEMENT. In



recognition of that interest, CONSULTANT shall not assign or transfer this Agreement or delegate
any portion of this AGREEMENT or the performance of any of CONSULTANT'S duties or
obligations under this AGREEMENT without the prior written consent of the City Council. Any
attempted assignment shall be ineffective, null and void, and shall constitute a material breach
of this AGREEMENT entitling CITY to any and all remedies at law or in equity, including summary
termination of this AGREEMENT. CITY acknowledges, however, that CONSULTANT, in the
performance of its duties pursuant to this AGREEMENT, may utilize subcontractors.

SECTION 18. CONTINUITY OF PERSONNEL.

CONSULTANT shall make every reasonable effort to maintain the stability and continuity of
CONSULTANT'S staff assigned to perform the services required under this AGREEMENT.
CONSULTANT shall notify CITY of any changes in CONSULTANT'S staff assigned to perform the
services required under this AGREEMENT, prior to any such performance.

SECTION 19. TERMINATION OF AGREEMENT.

(a) CITY may terminate this AGREEMENT, with or without cause, at any time by giving
thirty (30) days written notice of termination to CONSULTANT. In the event such
notice is given, CONSULTANT shall cease immediately all work in progress.

(b) CONSULTANT may terminate this AGREEMENT at any time upon thirty (30) days
written notice of termination to CITY.

(c) If either CONSULTANT or CITY fail to perform any material obligation under this
AGREEMENT, then, in addition to any other remedies, either CONSULTANT, or CITY
may terminate this AGREEMENT immediately upon written notice.

(d) Upon termination of this AGREEMENT by either CONSULTANT or CITY, all property
belonging exclusively to CITY which is in CONSULTANT'S possession shall be returned
to CITY. CONSULTANT shall furnish to CITY a final invoice for work performed and
expenses incurred by CONSULTANT, prepared as set forth in SECTION 4 of this
AGREEMENT. This final invoice shall be reviewed and paid in the same manner as set
forth in SECTION 4 of this AGREEMENT.

SECTION 20. DEFAULT.

In the event that CONSULTANT is in default under the terms of this AGREEMENT, the CITY shall
not have any obligation or duty to continue compensating CONSULTANT for any work performed



after the date of default and may terminate this AGREEMENT immediately by written notice to
the CONSULTANT.

SECTION 21. EXCUSABLE DELAYS.

CONSULTANT shall not be liable for damages, including liquidated damages, if any, caused by
delay in performance or failure to perform due to causes beyond the control of CONSULTANT.
Such causes include, but are not limited to, acts of God, acts of the public enemy, acts of federal,
state or local governments, acts of CITY, court orders, fires, floods, epidemics, strikes, embargoes,
and unusually severe weather. The term and price of this AGREEMENT shall be equitably
adjusted for any delays due to such causes.

SECTION 22. COOPERATION BY CITY.

All public information, data, reports, records, and maps as are existing and available to CITY as
public records, and which are necessary for carrying out the work as outlined in the EXHIBIT "A"
"SCOPE OF SERVICES", shall be furnished to CONSULTANT in every reasonable way to facilitate,
without undue delay, the work to be performed under this AGREEMENT.

SECTION 23. NOTICES.

All notices required or permitted to be given under this AGREEMENT shall be in writing and shall
be personally delivered, or sent by certified mail, postage prepaid and return receipt requested,
addressed as follows:

To CITY: To CONSULTANT:
Luis Patlan, City Manager
405 E. El Monte Way
Dinuba, CA 93618

Notice shall be deemed effective on the date personally delivered or transmitted by facsimile or,
if mailed, three (3) days after deposit of the same in the custody of the United States Postal
Service.

SECTION 24. AUTHORITY TO EXECUTE.

The person or persons executing this AGREEMENT on behalf of CONSULTANT represents and
warrants that he/she/they has/have the authority to so execute this AGREEMENT and to bind
CONSULTANT to the performance of its obligations hereunder.

SECTION 25. BINDING EFFECT.



This AGREEMENT shall be binding upon the heirs, executors, administrators, successors and
assigns of the parties.

SECTION 26. MODIFICATION OF AGREEMENT.

No amendment to or modification of this AGREEMENT shall be valid unless made in writing and
approved by the CONSULTANT and by the City Council. The parties agree that this requirement
for written modifications cannot be waived and that any attempted waiver shall be void.

SECTION 27. WAIVER.

Waiver by any party to this AGREEMENT of any term, condition, or covenant of this AGREEMENT
shall not constitute a waiver of any other term, condition, or covenant. Waiver by any party of
any breach of the provisions of this AGREEMENT shall not constitute a waiver of any other
provision, nor a waiver of any subsequent breach or violation of any provision of this
AGREEMENT. Acceptance by CITY of any work or services by CONSULTANT shall not constitute a
waiver of any of the provisions of this AGREEMENT.

SECTION 28. LAW TO GOVERN; VENUE.

This Agreement shall be construed and enforced inaccordance with the laws of the State of California.
The parties further agree that this Agreement is entered into and to be performed in Tulare County,
California. To the fullest extent permitted by law, the parties waive the venue removal provisions
pursuant to California Code of Civil Procedure § 394.

SECTION 29. ATTORNEYS FEES, COSTS AND EXPENSES.

If any litigation is commenced between the parties to this Agreement concerning the Agreement or
the rights and duties of either in relation to the Agreement, the party prevailing in that litigation shall
be entitled, in addition to any other relief that may be granted in the litigation, to its costs for the
litigation including expert witness fees and a reasonable sum and for its attorneys' fees in the
litigation, which shall be determined by the court in that litigation or in a separate action brought for
that purpose.

SECTION 30. ENTIRE AGREEMENT.



This AGREEMENT, including the attached EXHIBITS "A" through "D", is the entire, complete, final
and exclusive expression of the parties with respect to the matters addressed therein and
supersedes all other agreements or understandings, whether oral or written, or entered into
between CONSULTANT and CITY prior to the execution of this AGREEMENT. No statements,
representations or other agreements, whether oral or written, made by any party which are not
embodied herein shall be valid and binding. No amendment to this AGREEMENT shall be valid
and binding unless in writing duly executed by the parties or their authorized representatives.

SECTION 31. COUNTERPARTS.

This Agreement may be executed in counterparts and/or by facsimile or other electronic means,
and when each party has signed and delivered at least one such counterpart, each counterpart
shall be deemed an original, and, when taken together with other signed counterpart, shall
constitute one Agreement, which shall be binding upon and effective as to all Parties as of the
date of the last signing party.

SECTION 32. SEVERABILITY.

If an term, condition or covenant of this AGREEMENT is declared or determined by any court of
competent jurisdiction to be invalid, void or unenforceable, the remaining provisions of this
AGREEMENT shall not be affected thereby and the AGREEMENT shall be read and construed
without the invalid, void or unenforceable provision(s).

IN WITNESS WHEREOF, the parties hereto have caused this AGREEMENT to be
executed the day and year first above written.

CITY OF DINUBA

CONSULTANT:
By By
Name and Title Luis Patlan

City Manager

APPROVED AS TO FORM:

Chad M. Lew, City Attorney
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EXHIBIT "A"

SCOPE OF SERVICES



EXHIBIT "B"

COMPENSATION



A.

B.

EXHIBIT "C"
INSURANCE

Insurance Requirements. CONSULTANT shall provide and maintain insurance,
acceptable to the City Manager or City Attorney, in full force and effect throughout the
term of this AGREEMENT, against claims for injuries to persons or damages to
property which may arise from or in connection with the performance of the work
hereunder by CONSULTANT, its agents, representatives or employees. Insurance is
to be placed with insurers with a current A.M. Best's rating of no less than A:VIL
CONSULTANT shall provide the following scope and limits of insurance:

1. Workers' compensation insurance with statutory limits, and employer's
liability insurance with limits of not less than $500,000 per accident.

2. Comprehensive general liability insurance with a combined single limit of
not less than $500,000 per occurrence covering injury to or death of any
person or persons, and with limits of not less than $500,000 per
occurrence covering property damage. Such insurance shall 1) name the
City of Dinuba, its appointed and elected officials, officers, employees and
agents as insured; and 2) contain an endorsement that this insurance may
not be canceled or reduced until thirty (30) days after the City Manager
has received notice of such cancellation or reduction.

3. Comprehensive automobile liability insurance with a combined single
limit of not less than $500,000 covering per occurrence covering injury to
or death of any person or persons, and with limits of not less than
$500,000 per occurrence covering property damage. Such insurance shall
1) name the City of Dinuba, its appointed and elected officials, officers,
employees and agents as insured; and 2) contain an endorsement that this
insurance may not be canceled or reduced until thirty (30) days after the
City Manager shall have received notice of such cancellation or reduction.

Insurance policies required by this AGREEMENT shall contain the following
provisions:

1. All Policies: Each insurance policy required by this paragraph shall be
endorsed and state that the coverage shall not be suspended, voided,
cancelled by the insurer or either party to this AGREEMENT, reduced in
coverage or in limits except after 30 days' prior written notice by Certified
mail, return receipt requested, has been given to Elva Patino, Business
Manager, 1088 Kamm Ave., Dinuba, CA 93618.



2. Workers' Compensation and Employer's Liability Coverage: Unless the
City Manager otherwise agrees in writing, the insurer shall agree to waive
all rights of subrogation against CITY, and its respective elected and
appointed officers, officials, employees and agents for losses arising from
work performed by CONSULTANT.

3. General Liability and Automobile Liability Coverages:

i. CITY, and its respective elected and appointed officers, officials, and
employees and volunteers are to be covered as additional insureds as
respects: liability arising out of activities CONSULTANT performs;
products and completed operations of CONSULTANT; premises owned,
occupied or used by CONSULTANT; or automobiles owned, leased,
hired or borrowed by CONSULTANT. The coverage shall contain no
special limitations on the scope of protection afforded to CITY, and
their respective elected and appointed officers, officials, or employees.

ii. CONSULTANT'S insurance coverage shall be primary insurance with
respect to CITY, and its respective elected and appointed, its officers,
officials, employees and volunteers. Any insurance or self-insurance
maintained by CITY, and its respective elected and appointed officers,
officials, employees or volunteers, shall apply in excess of, and not
contribute with, CONSULTANT'S insurance.

iii. CONSULTANT'S insurance shall apply separately to each insured
against whom claim is made or suit is brought, except with respect to
the limits of the insurer's liability.

C. Other provisions:

1. Any failure to comply with the reporting or other provisions of the policies
including breaches of warranties shall not affect coverage provided to CITY,
and its respective elected and appointed officers, officials, employees or
volunteers.

2. CONSULTANT agrees to deposit with CITY, at or before the effective date of
this contract, certificates of insurance necessary to satisfy CITY that the
insurance provisions of this contract have been complied with. The City
Attorney may require that CONSULTANT furnish CITY with copies of original
endorsements effecting coverage required by this Section. The certificates and
endorsements are to be signed by a person authorized by that insurer to bind
coverage on its behalf. CITY reserves the right to inspect complete, certified
copies of all required insurance policies, at any time.



D.

3. CONSULTANT shall furnish certificates and endorsements from each
subcontractor identical to those CONSULTANT provides.

4. Any deductibles or self-insured retentions must be declared to and approved
by CITY. At the option of CITY, either the insurer shall reduce or eliminate
such deductibles or self-insured retentions as respects CITY or its respective
elected or appointed officers, officials, employees and volunteers or the
CONSULTANT shall procure a bond guaranteeing payment of losses and
related investigations, claim administration, defense expenses and claims.

5. The procuring of such required policy or polices of insurance shall not be
constructed to limit CONSULTANT’S liability hereunder nor to fulfill the
indemnification provisions and requirements pf this AGREEMNT.

Insurance Requirements. CONSULTANT shall provide and maintain insurance,
acceptable to the City Manager or City Attorney, in full force and effect throughout the
term of this AGREEMENT, against claims for injuries to persons or damages to
property which may arise from or in connection with the performance of the work
hereunder by CONSULTANT, its agents, representatives or employees. Insurance is to
be placed with insurers with a current A.M. Best's rating of no less than A:VIIL
CONSULTANT shall provide the following scope and limits of insurance:

1. Workers' compensation insurance with statutory limits, and employer's
liability insurance with limits of not less than $500,000 per accident.

2. Comprehensive general liability insurance with a combined single limit of not
less than $500,000 per occurrence covering injury to or death of any person
or persons, and with limits of not less than $500,000 per occurrence covering
property damage. Such insurance shall 1) name the City of Dinuba, its
appointed and elected officials, officers, employees and agents as insured; and
2) contain an endorsement that this insurance may not be canceled or reduced
until thirty (30) days after the City Manager has received notice of such
cancellation or reduction.

3. Comprehensive automobile liability insurance with a combined single limit of
not less than $500,000 covering per occurrence covering injury to or death of
any person or persons, and with limits of not less than $500,000 per
occurrence covering property damage. Such insurance shall 1) name the City
of Dinuba, its appointed and elected officials, officers, employees and agents
as insured; and 2) contain an endorsement that this insurance may not be
canceled or reduced until thirty (30) days after the City Manager shall have
received notice of such cancellation or reduction.



E. Insurance policies required by this AGREEMENT shall contain the following

provisions:

1. All Policies: Each insurance policy required by this paragraph shall be
endorsed and state that the coverage shall not be suspended, voided, cancelled
by the insurer or either party to this AGREEMENT, reduced in coverage or in
limits except after 30 days' prior written notice by Certified mail, return
receipt requested, has been given to Elva Patino, Business Manager, 405 E. El
Monte Way, Dinuba, CA 93618.

2. Workers' Compensation and Employer's Liability Coverage: Unless the City
Manager otherwise agrees in writing, the insurer shall agree to waive all rights
of subrogation against CITY, and its respective elected and appointed officers,
officials, employees and agents for losses arising from work performed by
CONSULTANT.

3. General Liability and Automobile Liability Coverages:

I.

ii.

iii.

CITY, and its respective elected and appointed officers, officials, and
employees and volunteers are to be covered as additional insureds as
respects: liability arising out of activities CONSULTANT performs;
products and completed operations of CONSULTANT; premises owned,
occupied or used by CONSULTANT; or automobiles owned, leased,
hired or borrowed by CONSULTANT. The coverage shall contain no
special limitations on the scope of protection afforded to CITY, and
their respective elected and appointed officers, officials, or employees.

CONSULTANT'S insurance coverage shall be primary insurance with
respect to CITY, and its respective elected and appointed, its officers,
officials, employees and volunteers. Any insurance or self-insurance
maintained by CITY, and its respective elected and appointed officers,
officials, employees or volunteers, shall apply in excess of, and not
contribute with, CONSULTANT'S insurance.

CONSULTANT'S insurance shall apply separately to each insured
against whom claim is made or suit is brought, except with respect to
the limits of the insurer's liability.

F. Other provisions:

1. Any failure to comply with the reporting or other provisions of the policies
including breaches of warranties shall not affect coverage provided to CITY,



and its respective elected and appointed officers, officials, employees or
volunteers.

CONSULTANT agrees to deposit with CITY, at or before the effective date of
this contract, certificates of insurance necessary to satisfy CITY that the
insurance provisions of this contract have been complied with. The City
Attorney may require that CONSULTANT furnish CITY with copies of original
endorsements effecting coverage required by this Section. The certificates and
endorsements are to be signed by a person authorized by that insurer to bind
coverage on its behalf. CITY reserves the right to inspect complete, certified
copies of all required insurance policies, at any time.

CONSULTANT shall furnish certificates and endorsements from each
subcontractor identical to those CONSULTANT provides.

. Any deductibles or self-insured retentions must be declared to and approved
by CITY. At the option of CITY, either the insurer shall reduce or eliminate such
deductibles or self-insured retentions as respects CITY or its respective
elected or appointed officers, officials, employees and volunteers or the
CONSULTANT shall procure a bond guaranteeing payment of losses and
related investigations, claim administration, defense expenses and claims.

. The procuring of such required policy or policies of insurance shall not be
construed to limit CONSULTANT'S liability hereunder nor to fulfill the
indemnification provisions and requirements of this AGREEMENT.

. The names of D/M/WBEs who submitted bids for any of the work
indicated in (3) above, which were not accepted, a summary of the
bidder's discussions and/or negotiations with them, the name of the
subcontractor or supplier that was selected for that portion of work, and
the reasons for the bidder's choice. If the reason for rejecting the
D/M/WBE bid was price, give the price bid by the rejected D/M/WBE
and the price bid by the selected subcontractor or supplier.

. Assistance that the bidder has extended to D/M/WBEs identified in (4)
above to remedy the deficiency in their sub-bids.

. To find a D/M/WBE certified firm, you may call (916) 445-3520, go on-
line to: http://www.dot.ca.eov/hq/bep, or via mail at: D/M/WBE Listing
for County, CalTrans - Publications Distribution Unit, 1900 Royal Oaks,
Sacramento, CA 95815-3800.




AUDIT, RETENTION AND INSPECTION OF RECORDS:

The Contractor agrees that the (City/County), the California Governor’s Office of
Emergency Services (CalOES), the Federal Emergency Management
Agency (FEMA), or its designee will have the right to review, obtain, and copy all
records pertaining to performance of this Agreement. The Contractor agrees to
provide any relevant information requested and shall permit the (City/County),
the California Governor’s Office of Emergency Services (Cal OES), the Federal
Emergency Management Agency (FEMA), or its designee access to its premises,
upon reasonable notice, during normal business hours for the purpose of
interviewing employees and inspecting and copying such books, records,
accounts, and other material that may be relevant to a matter under investigation
for the purpose of determining compliance with California Public Contract Code
(PCC) Section 10115 et seq., Government Code (GC) Section 8546.7 and 2 CCR
1896.60 et seq.

The Contractor further agrees to maintain such records for a period of five (5)
years after final payment under this Agreement, and that on or before the end of
the five (5) year audit/retention period, the Consultant shall release and deliver
to the (City/County) all original records and related documentation.
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Exhibit “D”
REQUIRED CONTRACT PROVISIONS

1. REMEDIES

a

b.

Standard. Contracts for more than the simplified acquisition threshold,
currently set at $250,000, must address administrative, contractual, or
legal remedies in instances where contractors violate or breach
contract terms, and provide for such sanctions and penalties as
appropriate. See 2 C.F.R. Part 200, Appendix II(A).

Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs.

2. TERMINATION FOR CAUSE AND CONVENIENCE

a

b.

Standard. All contracts in excess of $10,000 must address termination
for cause and for convenience by the non-Federal entity, including the
manner by which it will be effected and the basis for settlement. See 2
C.F.R. Part 200, Appendix II(B).

Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs.

3. EQUAL EMPLOYMENT OPPORTUNITY

If applicable, exact language below in subsection 3.d is required.

a

b.

Standard. Except as otherwise provided under 41 C.F.R. Part 60, all
contracts that meet the definition of “federally assisted construction
contract” in 41 C.F.R.

§ 60-1.3 must include the equal opportunity clause provided under 41
C.F.R. § 60- 1.4(b), in accordance with Executive Order 11246, Equal
Employment Opportunity (30 Fed. Reg. 12319, 12935, 3 C.F.R. Part,
1964-1965 Comp., p. 339), as amended by Executive Order 11375,
Amending Executive Order 11246 Relating to Equal Employment
Opportunity, and implementing regulations at 41 C.F.R. Part 60 (Office
of Federal Contract Compliance Programs, Equal Employment
Opportunity, Department of Labor). See 2 C.F.R. Part 200, Appendix
[1(C).

Key Definitions.

i. Federally Assisted Construction Contract. The regulation at 41
C.F.R. § 60-1.3 defines a “federally assisted construction




contract” as any agreement or modification thereof between
any applicant and a person for construction work which is paid
for in whole or in part with funds obtained from the
Government or borrowed on the credit of the Government
pursuant to any Federal program involving a grant, contract,
loan, insurance, or guarantee, or undertaken pursuant to any
Federal program involving such grant, contract, loan,
insurance, or guarantee, or any application or modification
thereof approved by the Government for a grant, contract, loan,
insurance, or guarantee under which the applicant itself
participates in the construction work.

ii. Construction Work. The regulation at 41 C.F.R. § 60-1.3 defines
“construction work” as the construction, rehabilitation,
alteration, conversion, extension, demolition or repair of
buildings, highways, or other changes or improvements to real
property, including facilities providing utility services. The
term also includes the supervision, inspection, and other onsite
functions incidental to the actual construction.

c. Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs.

d. Required Language. The regulation at 41 C.F.R. Part 60-1.4(b) requires
the insertion of the following contract clause.

During the performance of this contract, the contractor agrees as follows:

(1) The contractor will not discriminate against any employee or
applicant for employment because of race, color, religion, sex, sexual
orientation, gender identity, or national origin. The contractor will
take affirmative action to ensure that applicants are employed, and
that employees are treated during employment without regard to
their race, color, religion, sex, sexual orientation, gender identity, or
national origin. Such action shall include, but not be limited to the
following:

Employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous places,
available to employees and applicants for employment, notices to be
provided setting forth the provisions of this nondiscrimination clause.



(2) The contractor will, in all solicitations or advertisements for
employees placed by or on behalf of the contractor, state that all
qualified applicants will receive consideration for employment
without regard to race, color, religion, sex, sexual orientation, gender
identity, or national origin.

(3) The contractor will not discharge or in any other manner discriminate
against any employee or applicant for employment because such
employee or applicant has inquired about, discussed, or disclosed the
compensation of the employee or applicant or another employee or
applicant. This provision shall not apply to instances in which an
employee who has access to the compensation information of other
employees or applicants as a part of such employee's essential job
functions discloses the compensation of such other employees or
applicants to individuals who do not otherwise have access to such
information, unless such disclosure is in response to a formal
complaint or charge, in furtherance of an investigation, proceeding,
hearing, or action, including an investigation conducted by the
employer, or is consistent with the contractor's legal duty to furnish
information.

(4) The contractor will send to each labor union or representative of
workers with which he has a collective bargaining agreement or other
contract or understanding, a notice to be provided advising the said
labor union or workers' representatives of the contractor's
commitments under this section, and shall post copies of the notice in
conspicuous places available to employees and applicants for
employment.

(5) The contractor will comply with all provisions of Executive Order
11246 of September 24, 1965, and of the rules, regulations, and
relevant orders of the Secretary of Labor.

(6) The contractor will furnish all information and reports required by
Executive Order 11246 of September 24, 1965, and by rules,
regulations, and orders of the Secretary of Labor, or pursuant thereto,
and will permit access to his books, records, and accounts by the
administering agency and the Secretary of Labor for purposes of
investigation to ascertain compliance with such rules, regulations, and
orders.


https://www.law.cornell.edu/definitions/index.php?width=840&amp%3Bheight=800&amp%3Biframe=true&amp%3Bdef_id=11ed7b108f4f698848db076411872c73&amp%3Bterm_occur=26&amp%3Bterm_src=Title%3A41%3ASubtitle%3AB%3AChapter%3A60%3APart%3A60-1%3ASubpart%3AA%3A60-1.4

(7) In the event of the contractor's noncompliance with the
nondiscrimination clauses of this contract or with any of the said rules,
regulations, or orders, this contract may be canceled, terminated, or
suspended in whole or in part and the contractor may be declared
ineligible for further Government contracts or federally assisted
construction contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such other
sanctions may be imposed and remedies invoked as provided in
Executive Order 11246 of September 24, 1965, or by rule, regulation,
or order of the Secretary of Labor, or as otherwise provided by law.

(8) The contractor will include the portion of the sentence immediately
preceding paragraph (1) and the provisions of paragraphs (1) through
(8) in every subcontract or purchase order unless exempted by rules,
regulations, or orders of the Secretary of Labor issued pursuant to
section 204 of Executive Order 11246 of September 24, 1965, so that
such provisions will be binding upon each subcontractor or vendor.
The contractor will take such action with respect to any subcontract
or purchase order as the administering agency may direct as a means
of enforcing such provisions, including sanctions for noncompliance:

Provided, however, that in the event a contractor becomes involved in,
or is threatened with, litigation with a subcontractor or vendor as a
result of such direction by the administering agency, the contractor
may request the United States to enter into such litigation to protect
the interests of the United States.

The applicant further agrees that it will be bound by the above equal
opportunity clause with respect to its own employment practices
when it participates in federally assisted construction work: Provided,
That if the applicant so participating is a State or local government, the
above equal opportunity clause is not applicable to any agency,
instrumentality or subdivision of such government which does not
participate in work on or under the contract.

The applicant agrees that it will assist and cooperate actively with the
administering agency and the Secretary of Labor in obtaining the
compliance of contractors and subcontractors with the equal
opportunity clause and the rules, regulations, and relevant orders of
the Secretary of Labor, that it will furnish the administering agency
and the Secretary of Labor such information as they may require for
the supervision of such compliance, and that it will otherwise assist
the administering agency in the discharge of the agency's primary
responsibility for securing compliance.



The applicant further agrees that it will refrain from entering into any
contract or contract modification subject to Executive Order 11246 of
September 24, 1965, with a contractor debarred from, or who has not
demonstrated eligibility for, Government contracts and federally
assisted construction contracts pursuant to the Executive Order and
will carry out such sanctions and penalties for violation of the equal
opportunity clause as may be imposed upon contractors and
subcontractors by the administering agency or the Secretary of Labor
pursuant to Part II, Subpart D of the Executive Order. In addition, the
applicant agrees that if it fails or refuses to comply with these
undertakings, the administering agency may take any or all of the
following actions: Cancel, terminate, or suspend in whole or in part
this grant (contract, loan, insurance, guarantee); refrain from
extending any further assistance to the applicant under the program
with respect to which the failure or refund occurred until satisfactory
assurance of future compliance has been received from such applicant;
and refer the case to the Department of Justice for appropriate legal
proceedings.

4. DAVIS-BACON ACT

a. Standard. All prime construction contracts in excess of $2,000 awarded
by non- Federal entities must include a provision for compliance with
the Davis-Bacon Act (40 U.S.C. §§ 3141-3144 and 3146-3148) as
supplemented by Department of Labor regulations at 29 C.F.R. Part 5
(Labor Standards Provisions Applicable to Contracts Covering
Federally Financed and Assisted Construction). See 2 C.F.R. Part 200,
Appendix II(D). In accordance with the statute, contractors must be
required to pay wages to laborers and mechanics at a rate not less than
the prevailing wages specified in a wage determination made by the
Secretary of Labor. In addition, contractors must be required to pay
wages not less than once a week.

b. Applicability. The Davis-Bacon Act only applies to the Emergency
Management Preparedness Grant Program, Homeland Security Grant
Program, Nonprofit Security Grant Program, Tribal Homeland Security
Grant Program, Port Security Grant Program, and Transit Security
Grant Program. It DOES NOT apply to other FEMA grant and
cooperative agreement programs, including the Public Assistance
Program.



c. Requirements. If applicable, the non-federal entity must do the
following:

L.

il

iil.

The non-Federal entity must place a copy of the current
prevailing wage determination issued by the Department of
Labor in each solicitation. The decision to award a contract or
subcontract must be conditioned upon the acceptance of the
wage determination. The non-Federal entity must report all
suspected or reported violations to the Federal awarding
agency.

Additionally, pursuant 2 C.F.R. Part 200, Appendix II(D),
contracts subject to the Davis-Bacon Act, must also include a
provision for compliance with the Copeland “Anti-Kickback”
Act (40 U.S.C. § 3145), as supplemented by Department of Labor
regulations at 29 C.F.R. Part 3 (Contractors and Subcontractors
on Public Building or Public Work Financed in Whole or in Part
by Loans or Grants from the United States). The Copeland Anti-
Kickback Act provides that each contractor or subrecipient
must be prohibited from inducing, by any means, any person
employed in the construction, completion, or repair of public
work, to give up any part of the compensation to which he or
she is otherwise entitled. The non- Federal entity must report
all suspected or reported violations to FEMA.

Include a provision for compliance with the Davis-Bacon Act
(40 U.S.C. 3141-3144, and 3146-3148) as supplemented by
Department of Labor regulations (29 CFR Part 5, “Labor
Standards Provisions Applicable to Contracts Covering
Federally Financed and Assisted Construction”).

Suggested Language. The following provides a sample contract
clause:

Compliance with the Davis-Bacon Act.

a. All transactions regarding this contract shall be
done in compliance with the Davis-Bacon Act (40
U.S.C. 3141- 3144, and 3146-3148) and the
requirements of 29 CF.R. pt. 5 as may be
applicable. The contractor shall comply with 40
U.S.C. 3141-3144, and 3146-3148 and the
requirements of 29 C.F.R. pt. 5 as applicable.



b. Contractors are required to pay wages to laborers
and mechanics at a rate not less than the
prevailing wages specified in a wage
determination made by the Secretary of Labor.

c. Additionally, contractors are required to pay
wages not less than once a week.

5. COPELAND ANTI-KICKBACK ACT

a. Standard. Recipient and subrecipient contracts must include a
provision for
compliance with the Copeland “Anti-Kickback” Act (40 U.S.C. 3145), as
supplemented by Department of Labor regulations (29 CFR Part 3,
“Contractors and Subcontractors on Public Building or Public Work
Financed in Whole or in Part by Loans or Grants from the United
States”).

b. Applicability. This requirement applies to all contracts for construction
or repair work above $2,000 in situations where the Davis-Bacon Act
also applies. It DOES NOT apply to the FEMA Public Assistance
Program.

c¢. Requirements. If applicable, the non-federal entity must include a
provision for compliance with the Copeland “Anti-Kickback” Act (40
U.S.C. § 3145), as supplemented by Department of Labor regulations at
29 C.F.R. Part 3 (Contractors and Subcontractors on Public Building or
Public Work Financed in Whole or in Part by Loans or Grants from the
United States). Each contractor or subrecipient must be prohibited
from inducing, by any means, any person employed in the construction,
completion, or repair of public work, to give up any part of the
compensation to which he or she is otherwise entitled. The non-
Federal entity must report all suspected or reported violations to
FEMA. Additionally, in accordance with the regulation, each contractor
and subcontractor must furnish each week a statement with respect to
the wages paid each of its employees engaged in work covered by the
Copeland Anti-Kickback Act and the Davis Bacon Act during the
preceding weekly payroll period. The report shall be delivered by the
contractor or subcontractor, within seven days after the regular
payment date of the payroll period, to a representative of a Federal or
State agency in charge at the site of the building or work.




Sample Language. The following provides a sample contract clause:

Compliance with the Copeland “Anti-Kickback” Act.

a. Contractor. The contractor shall comply with 18 U.S.C. §
874, 40 U.S.C. § 3145, and the requirements of 29 C.F.R.
pt. 3 as may be applicable, which are incorporated by
reference into this contract.

b. Subcontracts. The contractor or subcontractor shall
insert in any subcontracts the clause above and such
other clauses as FEMA may by appropriate instructions
require, and also a clause requiring the subcontractors
to include these clauses in any lower tier subcontracts.
The prime contractor shall be responsible for the
compliance by any subcontractor or lower tier
subcontractor with all of these contract clauses.

c. Breach. A breach of the contract clauses above may be
grounds for termination of the contract, and for
debarment as a contractor and subcontractor as
provided in 29 C.F.R. § 5.12.”

6. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT

a. Standard. Where applicable (see 40 U.S.C. §§ 3701-3708), all contracts
awarded by the non-Federal entity in excess of $100,000 that involve
the employment of mechanics or laborers must include a provision for
compliance with 40 U.S.C. §§ 3702 and 3704, as supplemented by
Department of Labor regulations at 29
C.F.R. Part 5. See 2 C.F.R. Part 200, Appendix II(E). Under 40 U.S.C. §
3702, each contractor must be required to compute the wages of every
mechanic and laborer on the basis of a standard work week of 40
hours. Work in excess of the standard work week is permissible
provided that the worker is compensated at a rate of not less than one
and a half times the basic rate of pay for all hours worked in excess of
40 hours in the work week. Further, no laborer or mechanic must be
required to work in surroundings or under working conditions which
are unsanitary, hazardous, or dangerous.

b. Applicability. This requirement applies to all FEMA contracts awarded
by the non- federal entity in excess of $100,000 under grant and
cooperative agreement programs that involve the employment of
mechanics or laborers. It is applicable to construction work. These
requirements do not apply to the purchase of supplies or materials or



articles ordinarily available on the open market, or contracts for
transportation or transmission of intelligence.

c. Suggested Language. The regulation at 29 C.F.R. § 5.5(b) provides
contract clause language concerning compliance with the Contract
Work Hours and Safety Standards Act. FEMA suggests including the
following contract clause:

Compliance with the Contract Work Hours and Safety Standards Act.

(1) Overtime requirements. No contractor or subcontractor contracting for
any part of the contract work which may require or involve the
employment of laborers or mechanics shall require or permit any such
laborer or mechanic in any workweek in which he or she is employed
on such work to work in excess of forty hours in such workweek unless
such laborer or mechanic receives compensation at a rate not less than
one and one-half times the basic rate of pay for all hours worked in
excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event
of any violation of the clause set forth in paragraph (b)(1) of this
section the contractor and any subcontractor responsible therefor
shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work
done under contract for the District of Columbia or a territory, to such
District or to such territory), for liquidated damages. Such liquidated
damages shall be computed with respect to each individual laborer or
mechanic, including watchmen and guards, employed in violation of
the clause set forth in paragraph (b)(1) of this section, in the sum of
$27 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours
without payment of the overtime wages required by the clause set
forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The (write in
the name of the Federal agency or the loan or grant recipient)
shall upon its own action or upon written request of an authorized
representative of the Department of Labor withhold or cause to be
withheld, from any moneys payable on account of work performed by
the contractor or subcontractor under any such contract or any other
Federal contract with the same prime contractor, or any other
federally-assisted contract subject to the Contract Work Hours and
Safety Standards Act, which is held by the same prime contractor, such



sums as may be determined to be necessary to satisfy any liabilities of
such contractor or subcontractor for unpaid wages and liquidated
damages as provided in the clause set forth in paragraph (b)(2) of this
section.

(4) Subcontracts. The contractor or subcontractor shall insert in any
subcontracts the clauses set forth in paragraph (b)(1) through (4) of
this section and also a clause requiring the subcontractors to include
these clauses in any lower tier subcontracts. The prime contractor
shall be responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in paragraphs (b)(1) through
(4) of this section.

7. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT

a. Standard. If the FEMA award meets the definition of “funding
agreement” under 37C.F.R. § 401.2(a) and the non-Federal entity
wishes to enter into a contract with a small business firm or nonprofit
organization regarding the substitution of parties, assignment or
performance of experimental, developmental, or research work under
that “funding agreement,” the non- Federal entity must comply with
the requirements of 37 C.F.R. Part 401 (Rights to Inventions Made by
Nonprofit Organizations and Small Business Firms Under Government
Grants, Contracts and Cooperative Agreements), and any
implementing regulations issued by FEMA. See 2 C.F.R. Part 200,
Appendix II(F).

b. Applicability. This requirement applies to “funding agreements,” but it
DOES NOT apply to the Public Assistance, Hazard Mitigation Grant
Program, Fire Management Assistance Grant Program, Crisis
Counseling Assistance and Training Grant Program, Disaster Case
Management Grant Program, and Federal Assistance to Individuals and
Households - Other Needs Assistance Grant Program, as FEMA awards
under these programs do not meet the definition of “funding
agreement.”

c. Funding Agreements Definition. The regulation at 37 C.F.R. § 401.2(a)
defines “funding agreement” as any contract, grant, or cooperative
agreement entered into between any Federal agency, other than the
Tennessee Valley Authority, and any contractor for the performance of
experimental, developmental, or research work funded in whole or in
part by the Federal government. This term also includes any



assignment, substitution of parties, or subcontract of any type entered
into for the performance of experimental, developmental, or research
work under a funding agreement as defined in the first sentence of this
paragraph.

8. CLEAN AIR ACT AND THE FEDERAL WATER POLLUTION CONTROL ACT

a

b.

C.

Standard. If applicable, contracts must contain a provision that
requires the contractor to agree to comply with all applicable
standards, orders, or regulations issued pursuant to the Clean Air Act
(42 U.S.C.§§ 7401-7671q.) and the Federal Water Pollution Control Act
as amended (33 U.S.C. §§ 1251-1387). Violations must be reported to
FEMA and the Regional Office of the Environmental Protection Agency.
See 2 C.F.R. Part 200, Appendix II(G).

Applicability. This requirement applies to contracts awarded by a non-
federal entity of amounts in excess of $150,000 under a federal grant.
Suggested Language. The following provides a sample contract clause.

Clean Air Act

1. The contractor agrees to comply with all applicable
standards, orders or regulations issued pursuant to the
Clean Air Act, as amended, 42 U.S.C. § 7401 et seq.

2. The contractor agrees to report each violation to the
(name of applicant entering into the contract) and
understands and agrees that the (name of the applicant
entering into the contract) will, in turn, report each
violation as required to assure notification to the Federal
Emergency Management Agency, and the appropriate
Environmental Protection Agency Regional Office.

3. The contractor agrees to include these requirements in
each subcontract exceeding $150,000 financed in whole
or in part with Federal assistance provided by FEMA.

Federal Water Pollution Control Act

1. The contractor agrees to comply with all applicable
standards, orders, or regulations issued pursuant to the
Federal Water Pollution Control Act, as amended, 33
U.S.C. 1251 et seq.

2. The contractor agrees to report each violation to the
(name of the applicant entering into the contract) and



understands and agrees that the (name of the applicant
entering into the contract) will, in turn, report each
violation as required to assure notification to the Federal
Emergency Management Agency, and the appropriate
Environmental Protection Agency Regional Office.

3. The contractor agrees to include these requirements in
each subcontract exceeding $150,000 financed in whole
or in part with Federal assistance provided by FEMA.

9. DEBARMENT AND SUSPENSION

a. Standard. Non-Federal entities and contractors are subject to the
debarment and suspension regulations implementing Executive Order
12549, Debarment and Suspension (1986) and Executive Order 12689,
Debarment and Suspension (1989) at 2 C.F.R. Part 180 and the
Department of Homeland Security’s regulations at 2 C.F.R. Part 3000
(No procurement Debarment and Suspension).

b. Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs.

c¢. Requirements.

L.

il

These regulations restrict awards, subawards, and contracts
with certain parties that are debarred, suspended, or otherwise
excluded from or ineligible for participation in Federal
assistance programs and activities. See 2 C.F.R. Part 200,
Appendix II(H); and 2 C.F.R. § 200.213. A contract award must
not be made to parties listed in the SAM Exclusions. SAM
Exclusions is the list maintained by the General Services
Administration that contains the names of parties debarred,
suspended, or otherwise excluded by agencies, as well as
parties declared ineligible under statutory or regulatory
authority other than Executive Order 12549. SAM exclusions
can be accessed at www.sam.gov. See 2 C.F.R. § 180.530.

In general, an “excluded” party cannot receive a Federal grant
award or a contract within the meaning of a “covered
transaction,” to include subawards and subcontracts. This
includes parties that receive Federal funding indirectly, such as
contractors to recipients and subrecipients. The key to the


http://www.sam.gov/

exclusion is whether there is a “covered transaction,” which is
any nonprocurement transaction (unless excepted) at either a

“primary” or “secondary” tier. Although “covered transactions”
do not include contracts awarded by the Federal Government
for purposes of the nonprocurement common rule and DHS'’s
implementing regulations, it does include some contracts
awarded by recipients and subrecipients.

iii. Specifically, a covered transaction includes the following
contracts for goods or services:
1. The contract is awarded by a recipient or subrecipient in
the amount of at least $25,000.
2. The contract requires the approval of FEMA, regardless
of amount.

3. The contract is for federally-required audit services.

4. Asubcontractis also a covered transaction if it is awarded
by the contractor of a recipient or subrecipient and
requires either the approval of FEMA or is in excess of
$25,000.

d. Suggested Language. The following provides a debarment and

suspension clause. It incorporates an optional method of verifying that
contractors are not excluded or disqualified.

Suspension and Debarment

(1)

(2)

This contract is a covered transaction for purposes of 2 C.F.R. pt.
180 and 2 C.F.R. pt. 3000. As such, the contractor is required to
verify that none of the contractor’s principals (defined at 2 C.F.R.
§ 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are
excluded (defined at 2 C.F.R. § 180.940) or disqualified (defined
at 2 C.F.R. § 180.935).

The contractor must comply with 2 C.F.R. pt. 180, subpart C and2
C.F.R. pt. 3000, subpart C, and must include a requirement to
comply with these regulations in any lower tier covered
transaction it enters into.

This certification is a material representation of fact relied upon
by (insert name of recipient/subrecipient/applicant). If it is
later determined that the contractor did not comply with 2 C.F.R.
pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in addition to



remedies available to (insert name of
recipient/subrecipient/applicant), the Federal Government
may pursue available remedies, including but not limited to
suspension and/or debarment.

(4) The bidder or proposer agrees to comply with the requirements
of2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C while
this offer is valid and throughout the period of any contract that
may arise from this offer. The bidder or proposer further agrees
to include a provision requiring such compliance in its lower tier
covered transactions.

10. BYRD ANTI-LOBBYING AMENDMENT

a. Standard. Each tier certifies to the tier above that it will not and has not
used Federal appropriated funds to pay any person or organization for
influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, officer or employee of Congress, or an
employee of a Member of Congress in connection with obtaining any
Federal contract, grant or any other award covered by 31 U.S.C. § 1352.
FEMA'’s regulation at 44 C.F.R. Part 18 implements the requirements of
31 U.S.C. § 1352 and provides, in Appendix A to Part 18, a copy of the
certification that is required to be completed by each entity as
described in 31 U.S.C. § 1352. Each tier must also disclose any lobbying
with non-Federal funds that takes place in connection with obtaining
any Federal award. Such disclosures are forwarded from tier to tier up
to the Federal awarding agency.

b. Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs. Contractors that apply or bid for a
contract of $100,000 or more under a federal grant must file the
required certification. See 2 C.F.R. Part 200, Appendix II(I); 31 U.S.C. §
1352; and 44 C.F.R. Part 18.

c. Suggested Language.
Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended)

Contractors who apply or bid for an award of $100,000 or more shall
file the required certification. Each tier certifies to the tier above that it
will not and has not used Federal appropriated funds to pay any person
or organization for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, officer or employee of
Congress, or an employee of a Member of Congress in connection with



obtaining any Federal contract, grant, or any other award covered by
31 U.S.C. § 1352. Each tier shall also disclose any lobbying with non-
Federal funds that takes place in connection with obtaining any Federal
award. Such disclosures are forwarded from tier to tier up to the
recipient who in turn will forward the certification(s) to the awarding
agency.

d. Required Certification. If applicable, contractors must sign and submit
to the non-federal entity the following certification.

APPENDIX A, 44 C.F.R. PART 18 - CERTIFICATION REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and Cooperative Agreements

The undersigned certifies, to the best of his or her knowledge and
belief, that:

1. No Federal appropriated funds have been paid or will be paid, by
or on behalf of the undersigned, to any person for influencing or
attempting to influence an officer or employee of an agency, a
Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with the
awarding of any Federal contract, the making of any Federal grant,
the making of any Federal loan, the entering into of any
cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or
cooperative agreement.

2. Ifany funds other than Federal appropriated funds have been paid
or will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with this Federal contract,
grant, loan, or cooperative agreement, the undersigned shall
complete and submit Standard Form-LLL, “Disclosure Form to
Report Lobbying,” in accordance with its instructions.

3. The undersigned shall require that the language of this
certification be included in the award documents for all subawards
at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all
subrecipients shall certify and disclose accordingly.



This certification is a material representation of fact upon which reliance
was placed when this transaction was made or entered into. Submission
of this certification is a prerequisite for making or entering into this
transaction imposed by section 1352, title 31, U.S. Code. Any person who
fails to file the required certification shall be subject to a civil penalty of
not less than $10,000 and not more than $100,000 for each such failure.

The Contractor, , certifies or affirms the
truthfulness and accuracy of each statement of its certification and
disclosure, if any. In addition, the Contractor understands and agrees that
the provisions of 31 U.S.C. Chap. 38, Administrative Remedies for False
Claims and Statements, apply to this certification and disclosure, if any.

Signature of Contractor’s Authorized Official

Name and Title of Contractor’s Authorized Official

Date



11. PROCUREMENT OF RECOVERED MATERIALS

a.

d

Standard. A non-Federal entity that is a state agency or agency of a
political subdivision of a state and its contractors must comply with
Section 6002 of the Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act. See 2 C.F.R. Part 200,
Appendix II(]); and 2 C.F.R. § 200.322.

Applicability. This requirement applies to all contracts awarded by a
non- federal entity under FEMA grant and cooperative agreement
programs.

Requirements. The requirements of Section 6002 include procuring
only items designated in guidelines of the EPA at 40 C.F.R. Part 247 that
contain the highest percentage of recovered materials practicable,
consistent with maintaining a satisfactory level of competition, where
the purchase price of the item exceeds

$10,000 or the value of the quantity acquired by the preceding fiscal
year exceeded $10,000; procuring solid waste management services in
a manner that maximizes energy and resource recovery; and
establishing an affirmative procurement program for procurement of
recovered materials identified in the EPA guidelines.

Suggested Language.

i. In the performance of this contract, the Contractor shall make
maximum use of products containing recovered materials that
are EPA-designated items unless the product cannot be
acquired—

1. Competitively within a timeframe providing for
compliance with the contract performance schedule;

2. Meeting contract performance requirements; or

3. Atareasonable price.

ii. Information about this requirement, along with the list of EPA-
designated items, is available at EPA’s Comprehensive
Procurement Guidelines web site,
https://www.epa.gov/smm/comprehensive- procurement-

guideline-cpg-program.

iii. The Contractor also agrees to comply with all other applicable
requirements of Section 6002 of the Solid Waste Disposal Act.”


https://www.epa.gov/smm/comprehensive
https://www.epa.gov/smm/comprehensive
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program

RECOMMENDED CONTRACT PROVISIONS

The Uniform Rules authorize FEMA to require additional provisions for non-
Federal entity contracts. Although FEMA does not currently require additional
provisions, FEMA recommends the following:

1. ACCESS TO RECORDS

a. Standard. All recipients, subrecipients, successors, transferees, and
assignees must acknowledge and agree to comply with applicable
provisions governing DHS access to records, accounts, documents,
information, facilities, and staff. Recipients must give DHS/FEMA
access to, and the right to examine and copy, records, accounts, and
other documents and sources of information related to the federal
financial assistance award and permit access to facilities, personnel,
and other individuals and information as may be necessary, as
required by DHS regulations and other applicable laws or program
guidance. See DHS Standard Terms and Conditions: Version 8.1 (2018).
Additionally, Section 1225 of the Disaster Recovery Reform Act of 2018
prohibits FEMA from providing reimbursement to any state, local,
tribal, or territorial government, or private non-profit for activities
made pursuant to a contract that purports to prohibit audits or internal
reviews by the FEMA administrator or Comptroller General.

b. Suggested Language.

Access to Records. The following access to records requirements apply
to this contract:

(1) The Contractor agrees to provide (insert name of state agency
or local or Indian tribal government), (insert name of
recipient), the FEMA Administrator, the Comptroller General
of the United States, or any of their authorized representatives
access to any books, documents, papers, and records of the
Contractor which are directly pertinent to this contract for the
purposes of making audits, examinations, excerpts, and
transcriptions.

(2) The Contractor agrees to permit any of the foregoing parties to
reproduce by any means whatsoever or to copy excerpts and
transcriptions as reasonably needed.

(3) The Contractor agrees to provide the FEMA Administrator or
his authorized representatives access to construction or other



work sites pertaining to the work being completed under the
contract.

(4) In compliance with the Disaster Recovery Act of 2018, the
(write in name of the non-federal entity) and the Contractor
acknowledge and agree that no language in this contract is
intended to prohibit audits or internal reviews by the FEMA
Administrator or the Comptroller General of the United States.

2. CHANGES

a.

Standard. To be eligible for FEMA assistance under the non-Federal
entity’s FEMA grant or cooperative agreement, the cost of the change,
modification, change order, or constructive change must be allowable,
allocable, within the scope of its grant or cooperative agreement, and
reasonable for the completion of project scope.

Applicability. FEMA recommends, therefore, that a non-Federal entity
include a changes clause in its contract that describes how, if at all,
changes can be made by either party to alter the method, price, or
schedule of the work without breaching the contract. The language of
the clause may differ depending on the nature of the contract and the
end-item procured.

3. DHS SEAL, LOGO, AND FLAGS

a.

b.

C.

Standard. Recipients must obtain permission prior to using the DHS
seal(s), logos, crests, or reproductions of flags or likenesses of DHS
agency officials. See DHS Standard Terms and Conditions: Version 8.1
(2018).

Applicability. FEMA recommends that all non-Federal entities place in
their contracts a provision that a contractor shall not use the DHS
seal(s), logos, crests, or reproductions of flags or likenesses of DHS
agency officials without specific FEMA pre-approval.

Suggested Language.

“The contractor shall not use the DHS seal(s), logos, crests, or
reproductions of flags or likenesses of DHS agency officials without
specific FEMA pre-approval.”



4. COMPLIANCE WITH FEDERAL LAW, REGULATIONS, AND EXECUTIVE
ORDERS

a. Standard. The recipientand its contractors are required to comply with
all Federal laws, regulations, and executive orders.

b. Applicability. FEMA recommends that all non-Federal entities place
into their contracts an acknowledgement that FEMA financial
assistance will be used to fund the contract along with the requirement
that the contractor will comply with all applicable Federal law,
regulations, executive orders, and FEMA policies, procedures, and
directives.

c. Suggested Language.

“This is an acknowledgement that FEMA financial assistance will be used
to fund all or a portion of the contract. The contractor will comply with
all applicable Federal law, regulations, executive orders, FEMA policies,
procedures, and directives.”

5. NO OBLIGATION BY FEDERAL GOVERNMENT

a. Standard. FEMA is not a party to any transaction between the recipient
and its contractor. FEMA is not subject to any obligations or liable to
any party for any matter relating to the contract.

b. Applicability. FEMA recommends that the non-Federal entity include a
provision in its contract that states that the Federal Government is not
a party to the contract and is not subject to any obligations or liabilities
to the non-Federal entity, contractor, or any other party pertaining to
any matter resulting from the contract.

c. Suggested Language.

“The Federal Government is not a party to this contract and is not
subject to any obligations or liabilities to the non-Federal entity,
contractor, or any other party pertaining to any matter resulting from
the contract.”

6. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR
RELATED ACTS

a. Standard. Recipients must comply with the requirements of The False
Claims Act (31 U.S.C. §§ 3729-3733) which prohibits the submission of
false or fraudulent claims for payment to the federal government. See
DHS Standard Terms and Conditions: Version 8.1 (2018); and 31 U.S.C.



b.

C.

§§ 3801-3812, which details the administrative remedies for false
claims and statements made. The non-Federal entity must include a
provision in its contract that the contractor acknowledges that 31
U.S.C. Chap. 38 (Administrative Remedies for False Claims and
Statements) applies to its actions pertaining to the contract.

Applicability. FEMA recommends that the non-Federal entity include a
provision in its contract that the contractor acknowledges that 31
U.S.C. Chap. 38 (Administrative Remedies for False Claims and
Statements) applies to its actions pertaining to the contract.

Suggested Language.

“The Contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative
Remedies for False Claims and Statements) applies to the Contractor’s
actions pertaining to this contract.”



ATTACHMENT ‘B’

REQUIRED CONTRACT PROVISIONS

1. REMEDIES

a.

b.

Standard. Contracts for more than the simplified acquisition threshold,
currently set at $250,000, must address administrative, contractual, or
legal remedies in instances where contractors violate or breach
contract terms, and provide for such sanctions and penalties as
appropriate. See 2 C.F.R. Part 200, Appendix II (A).

Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs.

2. TERMINATION FOR CAUSE AND CONVENIENCE

a

b.

Standard. All contracts in excess of $10,000 must address termination
for cause and for convenience by the non-Federal entity, including the
manner by which it will be effected and the basis for settlement. See 2
C.F.R. Part 200, Appendix II (B).

Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs.

3. EQUAL EMPLOYMENT OPPORTUNITY

If applicable, exact language below in subsection 3.d is required.

a.

Standard. Except as otherwise provided under 41 C.F.R. Part 60, all
contracts that meet the definition of “federally assisted construction
contract” in 41 C.F.R.

§ 60-1.3 must include the equal opportunity clause provided under 41
C.F.R. § 60- 1.4(b), in accordance with Executive Order 11246, Equal
Employment Opportunity (30 Fed. Reg. 12319, 12935, 3 C.F.R. Part,
1964-1965 Comp., p.

339), as amended by Executive Order 11375, Amending Executive
Order 11246 Relating to Equal Employment Opportunity, and
implementing regulations at 41 C.F.R. Part 60 (Office of Federal
Contract Compliance Programs, Equal Employment Opportunity,
Department of Labor). See 2 C.F.R. Part 200, Appendix II(C).



b. Key Definitions.

i. Federally Assisted Construction Contract. The regulation at 41
C.F.R. § 60-1.3 defines a “federally assisted construction
contract” as any agreement or modification thereof between
any applicant and a person for construction work which is paid
for in whole or in part with funds obtained from the
Government or borrowed on the credit of the Government
pursuant to any Federal program involving a grant, contract,
loan, insurance, or guarantee, or undertaken pursuant to any
Federal program involving such grant, contract, loan,
insurance, or guarantee, or any application or modification
thereof approved by the Government for a grant, contract, loan,
insurance, or guarantee under which the applicant itself
participates in the construction work.

ii. Construction Work. The regulation at 41 C.F.R. § 60-1.3 defines
“construction work” as the construction, rehabilitation,
alteration, conversion, extension, demolition or repair of
buildings, highways, or other changes or improvements to real
property, including facilities providing utility services. The term
also includes the supervision, inspection, and other onsite
functions incidental to the actual construction.

c. Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs.

d. Required Language. The regulation at 41 C.F.R. Part 60-1.4(b) requires
the insertion of the following contract clause.

During the performance of this contract, the contractor agrees as follows:

(1) The contractor will not discriminate against any employee or
applicant for employment because of race, color, religion, sex, sexual
orientation, gender identity, or national origin. The contractor will
take affirmative action to ensure that applicants are employed, and
that employees are treated during employment without regard to
their race, color, religion, sex, sexual orientation, gender identity, or
national origin. Such action shall include, but not be limited to the
following:

Employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous places,



available to employees and applicants for employment, notices to be
provided setting forth the provisions of this nondiscrimination clause.

(2) The contractor will, in all solicitations or advertisements for
employees placed by or on behalf of the contractor, state that all
qualified applicants will receive consideration for employment
without regard to race, color, religion, sex, sexual orientation, gender
identity, or national origin.

(3) The contractor will not discharge or in any other manner discriminate
against any employee or applicant for employment because such
employee or applicant has inquired about, discussed, or disclosed the
compensation of the employee or applicant or another employee or
applicant. This provision shall not apply to instances in which an
employee who has access to the compensation information of other
employees or applicants as a part of such employee's essential job
functions discloses the compensation of such other employees or
applicants to individuals who do not otherwise have access to such
information, unless such disclosure is in response to a formal
complaint or charge, in furtherance of an investigation, proceeding,
hearing, or action, including an investigation conducted by the
employer, or is consistent with the contractor's legal duty to furnish
information.

(4) The contractor will send to each labor union or representative of
workers with which he has a collective bargaining agreement or other
contract or understanding, a notice to be provided advising the said
labor union or workers' representatives of the contractor's
commitments under this section, and shall post copies of the notice in
conspicuous places available to employees and applicants for
employment.

(5) The contractor will comply with all provisions of Executive Order
11246 of September 24, 1965, and of the rules, regulations, and
relevant orders of the Secretary of Labor.

(6) The contractor will furnish all information and reports required by
Executive Order 11246 of September 24, 1965, and by rules,
regulations, and orders of the Secretary of Labor, or pursuant thereto,
and will permit access to his books, records, and accounts by the
administering agency and the Secretary of Labor for purposes of
investigation to ascertain compliance with such rules, regulations, and
orders.


https://www.law.cornell.edu/definitions/index.php?width=840&amp%3Bheight=800&amp%3Biframe=true&amp%3Bdef_id=11ed7b108f4f698848db076411872c73&amp%3Bterm_occur=26&amp%3Bterm_src=Title%3A41%3ASubtitle%3AB%3AChapter%3A60%3APart%3A60-1%3ASubpart%3AA%3A60-1.4

(7) In the event of the contractor's noncompliance with the
nondiscrimination clauses of this contract or with any of the said rules,
regulations, or orders, this contract may be canceled, terminated, or
suspended in whole or in part and the contractor may be declared
ineligible for further Government contracts or federally assisted
construction contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such other
sanctions may be imposed and remedies invoked as provided in
Executive Order 11246 of September 24, 1965, or by rule, regulation,
or order of the Secretary of Labor, or as otherwise provided by law.

(8) The contractor will include the portion of the sentence immediately
preceding paragraph (1) and the provisions of paragraphs (1) through
(8) in every subcontract or purchase order unless exempted by rules,
regulations, or orders of the Secretary of Labor issued pursuant to
section 204 of Executive Order 11246 of September 24, 1965, so that
such provisions will be binding upon each subcontractor or vendor.
The contractor will take such action with respect to any subcontract
or purchase order as the administering agency may direct as a means
of enforcing such provisions, including sanctions for noncompliance:

Provided, however, that in the event a contractor becomes involved in,
or is threatened with, litigation with a subcontractor or vendor as a
result of such direction by the administering agency, the contractor
may request the United States to enter into such litigation to protect
the interests of the United States.

The applicant further agrees that it will be bound by the above equal
opportunity clause with respect to its own employment practices
when it participates in federally assisted construction work: Provided,
That if the applicant so participating is a State or local government, the
above equal opportunity clause is not applicable to any agency,
instrumentality or subdivision of such government which does not
participate in work on or under the contract.

The applicant agrees that it will assist and cooperate actively with the
administering agency and the Secretary of Labor in obtaining the
compliance of contractors and subcontractors with the equal
opportunity clause and the rules, regulations, and relevant orders of
the Secretary of Labor, that it will furnish the administering agency
and the Secretary of Labor such information as they may require for
the supervision of such compliance, and that it will otherwise assist
the administering agency in the discharge of the agency's primary
responsibility for securing compliance.



The applicant further agrees that it will refrain from entering into any
contract or contract modification subject to Executive Order 11246 of
September 24, 1965, with a contractor debarred from, or who has not
demonstrated eligibility for, Government contracts and federally
assisted construction contracts pursuant to the Executive Order and
will carry out such sanctions and penalties for violation of the equal
opportunity clause as may be imposed upon contractors and
subcontractors by the administering agency or the Secretary of Labor
pursuant to Part II, Subpart D of the Executive Order. In addition, the
applicant agrees that if it fails or refuses to comply with these
undertakings, the administering agency may take any or all of the
following actions: Cancel, terminate, or suspend in whole or in part
this grant (contract, loan, insurance, guarantee); refrain from
extending any further assistance to the applicant under the program
with respect to which the failure or refund occurred until satisfactory
assurance of future compliance has been received from such applicant;
and refer the case to the Department of Justice for appropriate legal
proceedings.

4. DAVIS-BACON ACT

a. Standard. All prime construction contracts in excess of $2,000 awarded
by non- Federal entities must include a provision for compliance with
the Davis-Bacon Act (40 U.S.C. §§ 3141-3144 and 3146-3148) as
supplemented by Department of Labor regulations at 29 C.F.R. Part 5
(Labor Standards Provisions Applicable to Contracts Covering
Federally Financed and Assisted Construction). See 2 C.F.R. Part 200,
Appendix II (D). In accordance with the statute, contractors must be
required to pay wages to laborers and mechanics at a rate not less than
the prevailing wages specified in a wage determination made by the
Secretary of Labor. In addition, contractors must be required to pay
wages not less than once a week.

b. Applicability. The Davis-Bacon Act only applies to the Emergency
Management Preparedness Grant Program, Homeland Security Grant
Program, Nonprofit Security Grant Program, Tribal Homeland Security
Grant Program, Port Security Grant Program, and Transit Security
Grant Program. It DOES NOT apply to other FEMA grant and
cooperative agreement programs, including the Public Assistance
Program.



c. Requirements. If applicable, the non-federal entity must do the

following:

L.

1L

iil.

The non-Federal entity must place a copy of the current
prevailing wage determination issued by the Department of
Labor in each solicitation. The decision to award a contract or
subcontract must be conditioned upon the acceptance of the
wage determination. The non-Federal entity must report all
suspected or reported violations to the Federal awarding
agency.

Additionally, pursuant 2 C.F.R. Part 200, Appendix II(D),
contracts subject to the Davis-Bacon Act, must also include a
provision for compliance with the Copeland “Anti-Kickback”
Act (40 U.S.C. § 3145), as supplemented by Department of Labor
regulations at 29 C.F.R. Part 3 (Contractors and Subcontractors
on Public Building or Public Work Financed in Whole or in Part
by Loans or Grants from the United States). The Copeland Anti-
Kickback Act provides that each contractor or subrecipient
must be prohibited from inducing, by any means, any person
employed in the construction, completion, or repair of public
work, to give up any part of the compensation to which he or
she is otherwise entitled. The non- Federal entity must report
all suspected or reported violations to FEMA.

Include a provision for compliance with the Davis-Bacon Act
(40 U.S.C. 3141-3144, and 3146-3148) as supplemented by
Department of Labor regulations (29 CFR Part 5, “Labor
Standards Provisions Applicable to Contracts Covering
Federally Financed and Assisted Construction”).

Suggested Language. The following provides a sample contract
clause:

Compliance with the Davis-Bacon Act.

a. All transactions regarding this contract shall be
done in compliance with the Davis-Bacon Act (40
U.S.C. 3141- 3144, and 3146-3148) and the
requirements of 29 CF.R. pt. 5 as may be
applicable. The contractor shall comply with 40
U.S.C. 3141-3144, and 3146-3148 and the
requirements of 29 C.F.R. pt. 5 as applicable.



b. Contractors are required to pay wages to laborers
and mechanics at a rate not less than the
prevailing wages specified in a wage
determination made by the Secretary of Labor.

c. Additionally, contractors are required to pay
wages not less than once a week.

5. COPELAND ANTI-KICKBACK ACT

a. Standard. Recipient and subrecipient contracts must include a
provision for
compliance with the Copeland “Anti-Kickback” Act (40 U.S.C. 3145), as
supplemented by Department of Labor regulations (29 CFR Part 3,
“Contractors and Subcontractors on Public Building or Public Work
Financed in Whole or in Part by Loans or Grants from the United
States”).

b. Applicability. This requirement applies to all contracts for construction
or repair work above $2,000 in situations where the Davis-Bacon Act
also applies. It DOES NOT apply to the FEMA Public Assistance
Program.

c¢. Requirements. If applicable, the non-federal entity must include a
provision for compliance with the Copeland “Anti-Kickback” Act (40
U.S.C. § 3145), as supplemented by Department of Labor regulations at
29 C.F.R. Part 3 (Contractors and Subcontractors on Public Building or
Public Work Financed in Whole or in Part by Loans or Grants from the
United States). Each contractor or subrecipient must be prohibited
from inducing, by any means, any person employed in the construction,
completion, or repair of public work, to give up any part of the
compensation to which he or she is otherwise entitled. The non-
Federal entity must report all suspected or reported violations to
FEMA. Additionally, in accordance with the regulation, each contractor
and subcontractor must furnish each week a statement with respect to
the wages paid each of its employees engaged in work covered by the
Copeland Anti-Kickback Act and the Davis Bacon Act during the
preceding weekly payroll period. The report shall be delivered by the
contractor or subcontractor, within seven days after the regular
payment date of the payroll period, to a representative of a Federal or
State agency in charge at the site of the building or work.




Sample Language. The following provides a sample contract clause:

Compliance with the Copeland “Anti-Kickback” Act.

a. Contractor. The contractor shall comply with 18 U.S.C. §
874, 40 U.S.C. § 3145, and the requirements of 29 C.F.R.
pt. 3 as may be applicable, which are incorporated by
reference into this contract.

b. Subcontracts. The contractor or subcontractor shall
insert in any subcontracts the clause above and such
other clauses as FEMA may by appropriate instructions
require, and also a clause requiring the subcontractors
to include these clauses in any lower tier subcontracts.
The prime contractor shall be responsible for the
compliance by any subcontractor or lower tier
subcontractor with all of these contract clauses.

c. Breach. A breach of the contract clauses above may be
grounds for termination of the contract, and for
debarment as a contractor and subcontractor as
provided in 29 C.F.R. § 5.12.”

6. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT

a. Standard. Where applicable (see 40 U.S.C. §§ 3701-3708), all contracts
awarded by the non-Federal entity in excess of $100,000 that involve
the employment of mechanics or laborers must include a provision for
compliance with 40 U.S.C. §§ 3702 and 3704, as supplemented by
Department of Labor regulations at 29
C.F.R. Part 5. See 2 C.F.R. Part 200, Appendix II (E). Under 40 U.S.C. §
3702, each contractor must be required to compute the wages of every
mechanic and laborer on the basis of a standard work week of 40
hours. Work in excess of the standard work week is permissible
provided that the worker is compensated at a rate of not less than one
and a half times the basic rate of pay for all hours worked in excess of
40 hours in the work week. Further, no laborer or mechanic must be
required to work in surroundings or under working conditions which
are unsanitary, hazardous, or dangerous.

b. Applicability. This requirement applies to all FEMA contracts awarded
by the non- federal entity in excess of $100,000 under grant and
cooperative agreement programs that involve the employment of
mechanics or laborers. It is applicable to construction work. These
requirements do not apply to the purchase of supplies or materials or
articles ordinarily available on the open market, or contracts for
transportation or transmission of intelligence.



c. Suggested Language. The regulation at 29 C.F.R. § 5.5(b) provides
contract clause language concerning compliance with the Contract
Work Hours and Safety Standards Act. FEMA suggests including the
following contract clause:

Compliance with the Contract Work Hours and Safety Standards Act.

(1) Overtime requirements. No contractor or subcontractor contracting for
any part of the contract work which may require or involve the
employment of laborers or mechanics shall require or permit any such
laborer or mechanic in any workweek in which he or she is employed
on such work to work in excess of forty hours in such workweek unless
such laborer or mechanic receives compensation at a rate not less than
one and one-half times the basic rate of pay for all hours worked in
excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event
of any violation of the clause set forth in paragraph (b)(1) of this
section the contractor and any subcontractor responsible therefor
shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work
done under contract for the District of Columbia or a territory, to such
District or to such territory), for liquidated damages. Such liquidated
damages shall be computed with respect to each individual laborer or
mechanic, including watchmen and guards, employed in violation of
the clause set forth in paragraph (b)(1) of this section, in the sum of
$27 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours
without payment of the overtime wages required by the clause set
forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The (write in
the name of the Federal agency or the loan or grant recipient)
shall upon its own action or upon written request of an authorized
representative of the Department of Labor withhold or cause to be
withheld, from any moneys payable on account of work performed by
the contractor or subcontractor under any such contract or any other
Federal contract with the same prime contractor, or any other
federally-assisted contract subject to the Contract Work Hours and
Safety Standards Act, which is held by the same prime contractor, such
sums as may be determined to be necessary to satisfy any liabilities of
such contractor or subcontractor for unpaid wages and liquidated
damages as provided in the clause set forth in paragraph (b)(2) of this
section.



(4) Subcontracts. The contractor or subcontractor shall insert in any
subcontracts the clauses set forth in paragraph (b)(1) through (4) of
this section and also a clause requiring the subcontractors to include
these clauses in any lower tier subcontracts. The prime contractor
shall be responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in paragraphs (b)(1) through
(4) of this section.

7. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT

a. Standard. If the FEMA award meets the definition of “funding
agreement” under 37C.F.R. § 401.2(a) and the non-Federal entity
wishes to enter into a contract with a small business firm or nonprofit
organization regarding the substitution of parties, assignment or
performance of experimental,
developmental, or research work under that “funding agreement,” the
non- Federal entity must comply with the requirements of 37 C.F.R.
Part 401 (Rights to Inventions Made by Nonprofit Organizations and
Small Business Firms Under Government Grants, Contracts and
Cooperative Agreements), and any implementing regulations issued by
FEMA. See 2 C.F.R. Part 200, Appendix II(F).

b. Applicability. This requirement applies to “funding agreements,” but it
DOES NOT apply to the Public Assistance, Hazard Mitigation Grant
Program, Fire Management Assistance Grant Program, Crisis
Counseling Assistance and Training Grant Program, Disaster Case
Management Grant Program, and Federal Assistance to Individuals and
Households - Other Needs Assistance Grant Program, as FEMA awards
under these programs do not meet the definition of “funding
agreement.”

c. Funding Agreements Definition. The regulation at 37 C.F.R. § 401.2(a)
defines “funding agreement” as any contract, grant, or cooperative
agreement entered into between any Federal agency, other than the
Tennessee Valley Authority, and any contractor for the performance of
experimental, developmental, or research work funded in whole or in
part by the Federal government. This term also includes any
assignment, substitution of parties, or subcontract of any type entered
into for the performance of experimental, developmental, or research
work under a funding agreement as defined in the first sentence of this
paragraph.



8. CLEAN AIR ACT AND THE FEDERAL WATER POLLUTION CONTROL ACT

a

b.

C.

Standard. If applicable, contracts must contain a provision that
requires the contractor to agree to comply with all applicable
standards, orders, or regulations issued pursuant to the Clean Air Act
(42 U.S.C.§§ 7401-7671q.) and the Federal Water Pollution Control Act
as amended (33 U.S.C. §§ 1251-1387). Violations must be reported to
FEMA and the Regional Office of the Environmental Protection Agency.
See 2 C.F.R. Part 200, Appendix II (G).

Applicability. This requirement applies to contracts awarded by a non-
federal entity of amounts in excess of $150,000 under a federal grant.
Suggested Language. The following provides a sample contract clause.

Clean Air Act

1. The contractor agrees to comply with all applicable
standards, orders or regulations issued pursuant to the
Clean Air Act, as amended, 42 U.S.C. § 7401 et seq.

2. The contractor agrees to report each violation to the
(name of applicant entering into the contract) and
understands and agrees that the (name of the applicant
entering into the contract) will, in turn, report each
violation as required to assure notification to the Federal
Emergency Management Agency, and the appropriate
Environmental Protection Agency Regional Office.

3. The contractor agrees to include these requirements in
each subcontract exceeding $150,000 financed in whole

or in part with Federal assistance provided by FEMA.

Federal Water Pollution Control Act

1. The contractor agrees to comply with all applicable
standards, orders, or regulations issued pursuant to the
Federal Water Pollution Control Act, as amended, 33
U.S.C. 1251 et seq.

2. The contractor agrees to report each violation to the
(name of the applicant entering into the contract) and
understands and agrees that the (name of the applicant
entering into the contract) will, in turn, report each
violation as required to assure notification to the Federal
Emergency Management Agency, and the appropriate
Environmental Protection Agency Regional Office.



3. The contractor agrees to include these requirements in
each subcontract exceeding $150,000 financed in whole
or in part with Federal assistance provided by FEMA.

9. DEBARMENT AND SUSPENSION

a. Standard. Non-Federal entities and contractors are subject to the
debarment and suspension regulations implementing Executive Order
12549, Debarment and Suspension (1986) and Executive Order 12689,
Debarment and Suspension (1989) at 2 C.F.R. Part 180 and the
Department of Homeland Security’s regulations at 2 C.F.R. Part 3000
(No procurement Debarment and Suspension).

b. Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs.

¢. Requirements.

L.

il

These regulations restrict awards, subawards, and contracts
with certain parties that are debarred, suspended, or otherwise
excluded from or ineligible for participation in Federal
assistance programs and activities. See 2 C.F.R. Part 200,
Appendix II(H); and 2 C.F.R. § 200.213. A contract award must
not be made to parties listed in the SAM Exclusions. SAM
Exclusions is the list maintained by the General Services
Administration that contains the names of parties debarred,
suspended, or otherwise excluded by agencies, as well as
parties declared ineligible under statutory or regulatory
authority other than Executive Order 12549. SAM exclusions
can be accessed at www.sam.gov. See 2 C.F.R. § 180.530.

In general, an “excluded” party cannot receive a Federal grant
award or a contract within the meaning of a “covered
transaction,” to include subawards and subcontracts. This
includes parties that receive Federal funding indirectly, such as
contractors to recipients and subrecipients. The key to the
exclusion is whether there is a “covered transaction,” which is
any nonprocurement transaction (unless excepted) at either a
“primary” or “secondary” tier. Although “covered transactions”
do not include contracts awarded by the Federal Government
for purposes of the nonprocurement common rule and DHS’s
implementing regulations, it does include some contracts
awarded by recipients and subrecipients.



http://www.sam.gov/

iii. Specifically, a covered transaction includes the following

contracts for goods or services:
1. The contract is awarded by a recipient or subrecipient in
the amount of at least $25,000.

2. The contract requires the approval of FEMA, regardless
of amount.

3. The contract is for federally-required audit services.

4. Asubcontractis also a covered transaction if it is awarded
by the contractor of a recipient or subrecipient and
requires either the approval of FEMA or is in excess of
$25,000.

d. Suggested Language. The following provides a debarment and
suspension clause. It incorporates an optional method of verifying that
contractors are not excluded or disqualified.

Suspension and Debarment

(1)

(2)

(4)

This contract is a covered transaction for purposes of 2 C.F.R. pt.
180 and 2 C.F.R. pt. 3000. As such, the contractor is required to
verify that none of the contractor’s principals (defined at 2 C.F.R.
§ 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are
excluded (defined at 2 C.F.R. § 180.940) or disqualified (defined
at 2 C.F.R. § 180.935).

The contractor must comply with 2 C.F.R. pt. 180, subpart C and2
C.F.R. pt. 3000, subpart C, and must include a requirement to
comply with these regulations in any lower tier covered
transaction it enters into.

This certification is a material representation of fact relied upon
by (insert name of recipient/subrecipient/applicant). If it is
later determined that the contractor did not comply with 2 C.F.R.
pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in addition to
remedies available to (insert name of
recipient/subrecipient/applicant), the Federal Government
may pursue available remedies, including but not limited to
suspension and/or debarment.

The bidder or proposer agrees to comply with the requirements
of2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C while
this offer is valid and throughout the period of any contract that
may arise from this offer. The bidder or proposer further agrees



to include a provision requiring such compliance in its lower tier
covered transactions.

10. BYRD ANTI-LOBBYING AMENDMENT

a. Standard. Each tier certifies to the tier above that it will not and has not
used Federal appropriated funds to pay any person or organization for
influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, officer or employee of Congress, or an
employee of a Member of Congress in connection with obtaining any
Federal contract, grant or any other award covered by 31 U.S.C. § 1352.
FEMA'’s regulation at 44 C.F.R. Part 18 implements the requirements of
31 U.S.C. § 1352 and provides, in Appendix A to Part 18, a copy of the
certification that is required to be completed by each entity as
described in 31 U.S.C. § 1352. Each tier must also disclose any lobbying
with non-Federal funds that takes place in connection with obtaining
any Federal award. Such disclosures are forwarded from tier to tier up
to the Federal awarding agency.

b. Applicability. This requirement applies to all FEMA grant and
cooperative agreement programs. Contractors that apply or bid for a
contract of $100,000 or more under a federal grant must file the
required certification. See 2 C.F.R. Part 200, Appendix II(I); 31 U.S.C. §
1352; and 44 C.F.R. Part 18.

c. Suggested Language.
Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended)

Contractors who apply or bid for an award of $100,000 or more shall
file the required certification. Each tier certifies to the tier above that it
will not and has not used Federal appropriated funds to pay any person
or organization for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, officer or employee of
Congress, or an employee of a Member of Congress in connection with
obtaining any Federal contract, grant, or any other award covered by
31 U.S.C. § 1352. Each tier shall also disclose any lobbying with non-
Federal funds that takes place in connection with obtaining any Federal
award. Such disclosures are forwarded from tier to tier up to the
recipient who in turn will forward the certification(s) to the awarding
agency.

d. Required Certification. If applicable, contractors must sign and submit
to the non-federal entity the following certification.

APPENDIX A, 44 C.F.R. PART 18 - CERTIFICATION REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and Cooperative Agreements



The undersigned certifies, to the best of his or her knowledge and belief,
that:

1. No Federal appropriated funds have been paid or will be paid, by
or on behalf of the undersigned, to any person for influencing or
attempting to influence an officer or employee of an agency, a
Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with the
awarding of any Federal contract, the making of any Federal grant,
the making of any Federal loan, the entering into of any
cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or
cooperative agreement.

2. Ifany funds other than Federal appropriated funds have been paid
or will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with this Federal contract,
grant, loan, or cooperative agreement, the undersigned shall
complete and submit Standard Form-LLL, “Disclosure
Form to Report Lobbying,” in accordance with its instructions.

3. The undersigned shall require that the language of this
certification be included in the award documents for all subawards
at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all
subrecipients shall certify and disclose accordingly.



This certification is a material representation of fact upon which
reliance was placed when this transaction was made or entered into.
Submission of this certification is a prerequisite for making or entering
into this transaction imposed by section 1352, title 31, U.S. Code. Any
person who fails to file the required certification shall be subject to a
civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.

The Contractor, , certifies or
affirms the truthfulness and accuracy of each statement of its
certification and disclosure, if any. In addition, the Contractor
understands and agrees that the provisions of 31 U.S.C. Chap. 38,
Administrative Remedies for False Claims and Statements, apply to
this certification and disclosure, if any.

Signature of Contractor’s Authorized Official

Name and Title of Contractor’s Authorized Official

Date



11. PROCUREMENT OF RECOVERED MATERIALS

a.

d

Standard. A non-Federal entity that is a state agency or agency of a
political subdivision of a state and its contractors must comply with
Section 6002 of the Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act. See 2 C.F.R. Part 200,
Appendix II(]); and 2 C.F.R. § 200.322.

Applicability. This requirement applies to all contracts awarded by a
non- federal entity under FEMA grant and cooperative agreement
programs.

Requirements. The requirements of Section 6002 include procuring
only items designated in guidelines of the EPA at 40 C.F.R. Part 247 that
contain the highest percentage of recovered materials practicable,
consistent with maintaining a satisfactory level of competition, where
the purchase price of the item exceeds

$10,000 or the value of the quantity acquired by the preceding fiscal
year exceeded $10,000; procuring solid waste management services in
a manner that maximizes energy and resource recovery; and
establishing an affirmative procurement program for procurement of
recovered materials identified in the EPA guidelines.

Suggested Language.

i. In the performance of this contract, the Contractor shall make
maximum use of products containing recovered materials that
are EPA-designated items unless the product cannot be
acquired—

1. Competitively within a timeframe providing for
compliance with the contract performance schedule;

2. Meeting contract performance requirements; or

3. Atareasonable price.

ii. Information about this requirement, along with the list of EPA-
designated items, is available at EPA’s Comprehensive
Procurement Guidelines web site,
https://www.epa.gov/smm/comprehensive- ~ procurement-

guideline-cpg-program.

iii. The Contractor also agrees to comply with all other applicable
requirements of Section 6002 of the Solid Waste Disposal Act.”


https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program

RECOMMENDED CONTRACT PROVISIONS

The Uniform Rules authorize FEMA to require additional provisions for non-
Federal entity contracts. Although FEMA does not currently require additional
provisions, FEMA recommends the following:

1. ACCESS TO RECORDS

a. Standard. All recipients, subrecipients, successors, transferees, and
assignees must acknowledge and agree to comply with applicable
provisions governing DHS access to records, accounts, documents,
information, facilities, and staff. Recipients must give DHS/FEMA
access to, and the right to examine and copy, records, accounts, and
other documents and sources of information related to the federal
financial assistance award and permit access to facilities, personnel,
and other individuals and information as may be necessary, as
required by DHS regulations and other applicable laws or program
guidance. See DHS Standard Terms and Conditions: Version 8.1 (2018).
Additionally, Section 1225 of the Disaster Recovery Reform Act of 2018
prohibits FEMA from providing reimbursement to any state, local,
tribal, or territorial government, or private non-profit for activities
made pursuant to a contract that purports to prohibit audits or internal
reviews by the FEMA administrator or Comptroller General.

b. Suggested Language.

Access to Records. The following access to records requirements apply
to this contract:

(1) The Contractor agrees to provide (insert name of state agency
or local or Indian tribal government), (insert name of
recipient), the FEMA Administrator, the Comptroller General
of the United States, or any of their authorized representatives
access to any books, documents, papers, and records of the
Contractor which are directly pertinent to this contract for the
purposes of making audits, examinations, excerpts, and
transcriptions.

(2) The Contractor agrees to permit any of the foregoing parties to
reproduce by any means whatsoever or to copy excerpts and
transcriptions as reasonably needed.



(3) The Contractor agrees to provide the FEMA Administrator or
his authorized representatives access to construction or other
work sites pertaining to the work being completed under the
contract.

(4) In compliance with the Disaster Recovery Act of 2018, the
(write in name of the non-federal entity) and the Contractor
acknowledge and agree that no language in this contract is
intended to prohibit audits or internal reviews by the FEMA
Administrator or the Comptroller General of the United States.

2. CHANGES

a.

b.

Standard. To be eligible for FEMA assistance under the non-Federal
entity’s FEMA grant or cooperative agreement, the cost of the change,
modification, change order, or constructive change must be allowable,
allocable, within the scope of its grant or cooperative agreement, and
reasonable for the completion of project scope.

Applicability. FEMA recommends, therefore, that a non-Federal entity
include a changes clause in its contract that describes how, if at all,
changes can be made by either party to alter the method, price, or
schedule of the work without breaching the contract. The language of
the clause may differ depending on the nature of the contract and the
end-item procured.

3. DHS SEAL, LOGO, AND FLAGS

a.

b.

C.

Standard. Recipients must obtain permission prior to using the DHS
seal(s), logos, crests, or reproductions of flags or likenesses of DHS
agency officials. See DHS Standard Terms and Conditions: Version 8.1
(2018).

Applicability. FEMA recommends that all non-Federal entities place in
their contracts a provision that a contractor shall not use the DHS
seal(s), logos, crests, or reproductions of flags or likenesses of DHS
agency officials without specific FEMA pre-approval.

Suggested Language.

“The contractor shall not use the DHS seal(s), logos, crests, or
reproductions of flags or likenesses of DHS agency officials without
specific FEMA pre-approval.”



4. COMPLIANCE WITH FEDERAL LAW, REGULATIONS, AND EXECUTIVE
ORDERS

a.

Standard. The recipient and its contractors are required to comply with
all Federal laws, regulations, and executive orders.

Applicability. FEMA recommends that all non-Federal entities place
into their contracts an acknowledgement that FEMA financial
assistance will be used to fund the contract along with the requirement
that the contractor will comply with all applicable Federal law,
regulations, executive orders, and FEMA policies, procedures, and
directives.

Suggested Language.

“This is an acknowledgement that FEMA financial assistance will be
used to fund all or a portion of the contract. The contractor will comply
with all applicable Federal law, regulations, executive orders, FEMA
policies,procedures, and directives.”

5. NO OBLIGATION BY FEDERAL GOVERNMENT

a.

b.

C.

Standard. FEMA is not a party to any transaction between the recipient
and its contractor. FEMA is not subject to any obligations or liable to
any party for any matter relating to the contract.

Applicability. FEMA recommends that the non-Federal entity include a
provision in its contract that states that the Federal Government is not
a party to the contract and is not subject to any obligations or liabilities
to the non-Federal entity, contractor, or any other party pertaining to
any matter resulting from the contract.

Suggested Language.

“The Federal Government is not a party to this contract and is not
subject to any obligations or liabilities to the non-Federal entity,
contractor, or any other party pertaining to any matter resulting from
the contract.”

6. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR
RELATED ACTS

a.

Standard. Recipients must comply with the requirements of The False
Claims Act (31 U.S.C. §§ 3729-3733) which prohibits the submission of
false or fraudulent claims for payment to the federal government. See
DHS Standard Terms and Conditions: Version 8.1 (2018); and 31 U.S.C.
§§ 3801-3812, which details the administrative remedies for false
claims and statements made. The non-Federal entity must include a
provision in its contract that the contractor acknowledges that 31



U.S.C. Chap. 38 (Administrative Remedies for False Claims and
Statements) applies to its actions pertaining to the contract.

b. Applicability. FEMA recommends that the non-Federal entity include a
provision in its contract that the contractor acknowledges that 31
U.S.C. Chap. 38 (Administrative Remedies for False Claims and
Statements) applies to its actions pertaining to the contract.

c. Suggested Language.

“The Contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative
Remedies for False Claims and Statements) applies to the Contractor’s
actions pertaining to this contract.”



